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WAnited Dtates Senate Cc
WASHINGTON, DC 20510 , W

September 28, 2005

The Honorable Harry Reid, Senate Minority Leader
United States Senare
Washington, DC 20510

The iTonorable Bill Frist, Senate Majority Leader W fw

Dear Senator Frist and Senator Reid:

Earlier this year, the Senate Environment and Public Works Committee approved S. 728,
the Water Resources Development Act of 2005 (WRDA). The devastation along the Gulf Coast
has served as a warning 1o America to shore up our defenses against catastrophic floods. With
these vivid images in mind, we urge you (o grant floor time for this bill prior te the completion of
this session of Coungress.

As you know, this bill authorizes critical flood control, storm damage reduction, and
environmental restoration projects across the country. These projects will help protect
America’s communities from the destruction caused by severe weather and flooding, as well as
enhancing natural means of protection by restoring our fragile ecosystems.

In addition, this legislation is needed to support our nation’s vital waterways and ports -
key components of our national transportation system and oar economy.

Hurricane Katrina taught the nalion a tragic lesson: mainiain and improve our sging foad
control and water resaurces {nfrastructure or risk the ruin and destruction of our communivies,
This bill moves us in the right direction {oward addressing and preventing these grave threas (o
pubtic safety.

{t hag been nearly five years since the last WRDA was enacted imto law, Ameiica’s water
resources and the communities they serve cannat afford any further delay. We urge vou 10 act
expeditiously to hring this very important bill 10 the full Senate for immediate cunsideration.
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SENATORS:

NORM COLEMAN, CO-CHAIR
MARK PRYOR, CO-CHAIR

HILLARY RODHAM CLINTON
JOHN ENSIGN

MiCHAEL B ENZI

KAY BAILEY HUTCHISON
JAMES M INHOFE

JOSEPH | LIEBERMAN
BiLL. NELSON

BARACK OBAMA

Norm Coleman

REPRESENTATIVES:

EMANUEL CLEAVER

JO ANN DaAvis

LINCOLN DAVIS, CO-CHAIR
MIKE DOYLE

JOo ANN EMERSON

ROBIN HAYES

MARK KENNEDY

RAY LAHOOD

Tom OSBORNE, CO-CHAIR
RQBERT SCOTT

BART STUPAK

Mark Pryor

Huited States Senators

KEN SALAZAR ZACH WaMP

CRAIG THOMAS

October 24, 2005

The Honorable Stephen Johnson

Admunistrator of the
Environmental Protection Agency

4001 M Street, SW

Washington, DC 20460-0001

Dear Mr. and Mirs. Johnson:

On behalf of the Congressional Committee, we have the pleasure of inviting you to join us for
the 54th National Prayer Breakfast on Thursday, February 2, 2006, at the Hilton Washington in
Washington, D.C.

Annually, Members ot Congress, the President and other national leaders have gathered to
reaffirm our trust in God and recognize the reconciling power of prayer. Friends and leaders from
throughout the United States and more than 160 countries come in the spirit of friendship to set
aside their differences, seeking to build and strengthen relationships through our love for God and
concern for one another. Although we face tremendous challenges each day, our hearts can be
strengthened both individually and collectively, as we seek God’s wisdom and guidance together.

Your prompt response is essential and greatly appreciated. Please refer to the enclosed RSVP
card for deadline information. We sincerely hope you will be able to participate in this special time.

Sincerely,

Nm«-— &f#ﬂ&-——

Norm Coleman

M omjaz—

Mark Pryor

NPB 4

PHONE (703) 237-3630 FAX (703) 237-1807
E-MAIL NPBCO@NPBCO.ORG

Not Printed at Government Expense
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Anited Stﬂtzs Senate
WASHINGTON, DC 20510 0 7,000 -/ Vj 7

January 8, 2007

The Honorable George W. Bush
President of the United States
The White House

1600 Pennsylvania Ave, NW
Washington, DC 20500

Dear Mr. President:

As you prepare the Administration's fiscal year 2008 budget proposal, we strongly urge
you to refrain from proposing harmful cuts that would seriously injure our nation's rural
communities, U.S. farmers and ranchers, children and low income families, renewable fuels and
critical research, and the iraportant gains that we have made in the area of conservation.

Instead, we urge you to propose a robust, new jnvestment in repewable fuels that will add
to the budget savings already realized or forecast under current farm policy and make room for
the Administration to propose additional funding in order to meet new priorities and policy
objectives, including many identified by the Administration, without making harmfu] cuts to
existing priorities.

As you know, current farm policy to date is estimated to be anywhere from $12 billion to
$17 billion under budget, and the current CBO forecast suggests continued savings in the future
assuming retention of cutrent policies. These substantially reduced costs come as welcome news
to those of us conmmitted to reducing budget deficits and mitigating the potential for future WTO
litigation.

Yet, based on the experience we have had with the current Farm Bill's Energy Title and
with the Energy Bill, we are confident that a robust new investment in renewable fuels would not
only further our nation's energy independence, but it would alse further increase budget savings
under U.S. farm policy. Importantly, this lower cost farm policy could be accomplished in a very
positive and forward-looking manner, ratier than through harmful budget cuts that wonld hurt
our economy, reduce our competitiveness in the world, and cost us good paying American jobs.

Because of the substantial budget savings under current farm policy, coupled with the
added savings achievable through an aggressive renewable energy policy, we are confident that
there would be room for additional funding to be proposed by the Administration in order to
mext important new priorities and policy objectives — and to do so without proposing harmful
cuts to existing needs in rural America.
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This approach would permit us to work to provide the necessary resources to build upon
and improve important conservation, rural development, trade, nutrition, risk management,
research, and commodity policies, including important initiatives for specialty crops.

Today we are fortunate to be presented with common-sense and positive options that can
help achieve so many important policy objectives, including the Administration's objective of
creating a farm policy that is predictable, equitable, and beyond challenge from our global trading
partners - and do so without harming an important U.S. industry and costing good-paying
American jobs. We urge you to take the first step in exercising this option in your upcoming
budget proposal.

Thank you for your consideration. We look forward to working with you toward a
responsible budget and a strong Farm Bill and renewable energy policy.

Sincerely,
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Mnited States Senate

WASHINGTON, DC 20510
February 6, 2007

The Honorable Stephen L. Johnson
Administrator

Environmental Protection Agency

1200 Pennsylvania Avenue, N. W., 1102A
Washington, D.C. 20460

Dear Administrator Johnson:

We are writing to urge you to utilize the Environmental Programs and Management
funding provided under the Fiscal Year 2007 Continuing Resolution to support the National
Rural Water Association's grassroots technical assistance initiative,

As you know, the National Rural Water Association's technical assistance initiative plays
a critical role in providing safe and clean water sources for small rural communities in Arkansas
and clsewhere across the country. Due to limited technical and financial resources within small
rural communities, the National Rural Water Association's assistance is often the only means for
these communities to protect drinking water quality and comply with federal mandates set out in
the Safe Drinking Water Act, Clean Water Act, and other federal laws. We urgently request that
you provide the necessary funding to allow the local field staff in Arkansas to continue carrying
out this important program.

We appreciate your serious consideration of our concem that not adequately funding this
initiative could lead to an inability for small communities to supply clean and safe drinking water

to those living in rural areas. If we can be of further assistance, plcase do not hesitate to contact
us.

Sincerely,

Blanche L. Lincoln Mark Pryor
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MAR -2 2007 OFFICE OF
WATER
The Honorable Mark Pryor

United States Senate
Washington, DC 20510

Dear Senator Pryor:

Thank you for your letter of February 6, 2007, to Stephen L. Johnson, Administrator of
the Environmental Protection Agency (EPA), expressing your support for provision of funding to
the National Rural Water Association (NRWA) from discretionary money that may be available
to the Agency in the final Fiscal Year 2007 budget. I have been asked to respond to your letter
on behalf of the Administrator. EPA agrees with you that it is critical to provide training and
technical assistance to small drinking water systems to ensure that they are able to comply with
standards under the Safe Drinking Water Act.

As you know, the NRWA receives financial assistance through Congressionally-directed
funding in EPA’s appropriations bills. EPA is reviewing the final appropriations language and
will evaluate funding options in light of mandatory fixed costs and other priorities.

Irrespective of our final decision on funding for NRWA, I want to assure you that EPA
will continue to support small systems through our other activities. The Agency supports
training and develops targeted tools to help support small system implementation of regulatory
requirements. States can also use funding from their Drinking Water State Revolving Fund
(DWSREF) grants to support small systems. In addition to the $14 million expended in FY 2006
for technical assistance to small systems, states also expended an additional $38 million for other
set-aside activities that primarily benefit small systems.

Again, thank you for your letter. If you have further questions, please contact me or your
staff may call Steven Kinberg, in EPA's Office of Congressional and Intergovernmental
Relations, at (202) 564-5037.

rel

enjamin H. Grumbles
Assistant Administrator

internet Address (URL) @ hitp.//www epa.gov
Recycled/Recyclabls e Printed with Vegetable Ol Based inks on 100% Postconsumer, Procass Chionine Free Recycled Paper
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NAnited States Senate

WASHINGTON, DC 20510
March 3, 2008

Stephen L. Johnson

U.S. Environmental Protection Agency
Administrator

1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Dear Mr. Johnson:

We are writing to express our concern regarding the proposed revisions to the National
Ambient Air Quality Standard (NAAQS) for ozone. On July 11, 2007, EPA issued a proposal to
revise the NAAQS for ozone from an allowable cight hour 0zone measurement primary standard
of .08 ppm to between 0.070 and 0.075 ppm. We understand a final rule is expected by March
12, 2008.

Arkansas supports an ozone standard that protects human health and the environment.
We are proud of our progress in improving air quality. There is only one county in Arkansas,
Crnittenden County, that is in non-attainment under the current rule. EPA’s data shows a
nationwide decrease in ozone concentration of 21 percent since 1980. Clearly, the ozone
standards arc working.

Like other states, Arkansas is just beginning to apply its State Implementation Plan (SIP)
required under the Clean Air Act to meet current air quality standards. Under the proposed 2007
standard, EPA may designate up to 14 Arkansas counties as non-attainment areas. These would
include Crittenden, Boone, Cleveland, Faulkner, Grant, Jefferson, Lincoln, Lonoke,
Montgomery, Newton, Perry, Polk, Pulaski, Saline, and White counties. In order to meet the
requirements of the Clean Air Act, Arkansas would be required to submit to EPA its preliminary
designation recommendations before we know whether the current SIP is working.

We trust that EPA will recommend an ozone standard based on sound scientific evidence
that provides the requisite human health and environmental protection. In making this decision,
we request that EPA consider that Arkansas, and other states, are just beginning to implement
their SIPs and that the states be given an opportunity to demonstrate that they can reduce ozone
concentrations to safe levels before federal sanctions are imposed.



Thank you for your consideration, and we look forward to your prompt response. If you
have questions, please contact us or Todd Wooten (Senator Lincoln) at 202-224-7499 or Stephen
Lehrman (Senator Pryor) at 202-228-3063.

Sincerely,

. Mt—— (207 XY -

Senator Blanche Lincoln Senator Mark Pryor
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The Honorable Mark Pryor
United States Senate
Washington, D.C. 20510

Dear Senator Pryor:

Thank you for your letter dated March 3, 2008, co-signed by Senator Lincoln, to
Administrator Johnson regarding the U.S. Environmental Protection Agency’s (EPA)
proposal to revise the National Ambient Air Quality Standards (NAAQS) for ozone. In
your letter, you request that EPA consider that Arkansas, and other states, are just
beginning to implement the 1997 ozone NAAQS.

On March 12, 2008, EPA significantly strengthened the primary and secondary
ozone NAAQS to a level of 0.075 parts per million. These revised NAAQS will lead to
improved air quality in urban and rural areas throughout the United States, providing
increased protection for public health and sensitive trees and plants. EPA selected the
levels for the final standards after completing an extensive review of thousands of
scientific studies on the impacts of ground-level ozone on health and the environment. In
making his decision on the standard, under the Clean Air Act (CAA), the Administrator is
precluded from considering implementation-related issues and must focus exclusively on
establishing standards that are requisite to protect public health with an ample margin of
safety.

Once a new standard is established, the CAA sets forth a process and schedule for
implementation of new or revised NAAQS. Within two years from promulgation of the
2008 ozone NAAQS (by March 12, 2010), EPA is required to designate areas of each
state as attainment, unclassifiable, or nonattainment for the 2008 ozone NAAQS. For an
area EPA designates as nonattainment, the CAA provides from 3 to 20 years for the area
to attain the standard. EPA will consider how best to ensure that public health and
welfare are protected in the transition from the previous standard to the new standard.
We will also be sensitive to the practical aspects of planning for and attaining a new
NAAQS, within the discretion provided by the CAA.

Intemet Address (URL) @ hitp://www.epa.gov
Recycled/Recyclable @ Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chiorine Free Recycled Paper



Again, thank you for your letter. If you have further questions, please contact me or your
staff may call Diann Frantz, in EPA’s Office of Congressional and Intergovernmental Relations,
at 202-564-3668.

Sincerely,
Robert]. MeVers
Principal Deputy Assistant Administrator
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SELECT COMMITTEE ON ETHICS

Ms. Stephanie Daigle

Associate Administrator for Congressional and Intergovernmental Relations
Environmental Protection Agency

1200 Pennsylvania Avemie

Washington, District of Columbia 20460

Dear Ms. Daigle:

I write to you on behalf of my constituent, Mr. Don Bice, who has contacted my office
conceming the proposed Clean Environoment Solid Waste Processing, Inc.'s pilot program to
clean up landfills in the country.

Enclosed please a copy of the letter from Mr. Bice which has been forwarded to my Arkansas
Office regarding this matter. I would be most grateful if you would extend all possible favorable
consideration to this request.

Again, thank you for your time and your cooperation. If you have any questions, or need any
additional information, please feel free to contact Joan Vehik at 501-324-6336. I look forward to
hearing from you in the near future.

Sincerely,

MJRW_.

Mark Pryor

MP\sj
Enclosure



(Proposed) Clean Environment
Solid Waste Processing
Inc.

March 20, 2008

Senator Mark Pryor

River Market, 500

President Clinton Ave. Suite 401
Littie Rock, AR 72201

Dear Senator Pryor

Reference your “Arkansas First Letter, Winter 2008.” Enclosed please find a letter to the EPA,
Washington DC, with copies to almost everyone. Obviously, we would greatly appreciate
anything you can do to help us get approval and funding for a pilot program to start cleaning up
our landfills, while getting established compost farms to handle present streams of solid waste.

Sincerely

Don L. Bice &C&/
Executive Officer

139 Rorie St.

Batesville, AR 72501
870 251 2714

E: dombice@suddenlink.net
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(Proposed)
Clean Environment
Solid Waste Processing

Inc.
March 20, 2008

Director

U.S. EPA

Ariel Rios Building

1200 Pennsylvania Ave., N.W.
Washington DC 20460

Our group is in the process of establishing a corporation as an alternative to, or as a substitute
for use of landfills for solid waste. We have searched various alternatives and have tentatively
decided upon the X-Act Systems Composter, Ontario, Canada, as the best solution. This system
has little to no emissions, no edors, little noise, and no leaching into the topsoil and ground
water. The one we have tentatively selected for Independence County, Arkansas, consists of
ten rotating drums, on a 112 foot slab. It rotates ten times per hour, and the temperature is
maintained at 135-140 degrees F., the optimum temperature for rapid bacterial growth, which
are later allowed to die and the gases run through a bio-filter to prevent odors. The system will
turn biodegradables into various degrees of compost and potting soil, which may be used to
replenish topsoil by farmers, developers, landscapers, and on highway rite of ways. Raw
composting takes four to five days. Our topsoil is being depleted at a rate of one millimeter per
year and is being replenished at .02 per year.

We hope, if possible, to expand rapidly, reducing use of landfills, and eventually replacing them.
We are, also, considering the Plasma Gasification System, which, operating at higher
temperatures than the surface of the sun, will return material to their basic atomic elements. it
will create a gas, carbon and carbon monoxide, which will drive generators producing electricity
to be input into the electric grid. Due to the cost, we would contract for this system,

Either system will destroy toxins and antibiotics and kill pathogens. According to your
literature, there are some 866 landfills, 86% of which are leaching antibiotics and pathogens, as
well as toxins into the soil and ground water. Scientists have found, reference Discover
Magazine, January 2008, page 58, that due to overuse of antibiotics, DNA of soil and water
bacteria may be altered, creating “super bugs,” rapidly overcoming our treatment arsenal.
These agents need to be removed from dead animals as well as animal and human waste.
Present municipal waste treatment procedures, in almost every instance, will not kill the
antibiotics. The sludge should be dried, pelletized and run through the composter or
gasification plants.

in view of existing technology, landfills are simply not the answer! We plan to process as much
as possible of the solid waste presently going to landfills, and we plan to expand as resources
permit. However, this does not solve the present landfill problem
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MAY 2 2 2008
OFFICE OF
SOLID WASTE AND
EMERGENCY RESPONSE

The Honorable Mark Pryor

United States Senator

500 President Clinton Avenue
Suite 401

Little Rock, Arkansas 72201

Dear Senator Pryor:

Thank you for your letter of April 16, 2008, concerning the proposed Clean Environment
Solid Waste Processing, Inc. pilot program to clean up landfills as explained by your constituent,
Mr. Don Bice. Mr. Bice discussed the use of the X-Act Systems Composter and the potential use
of the Plasma Gasification System as alternatives to the use of landfills.

The U.S. Environmental Protection Agency (EPA) has a waste management hierarchy
that includes source reduction, recycling (which includes composting), waste combustion with
energy recovery, and lastly landfilling and waste combustion without energy recovery. EPA's
Municipal Solid Waste Assistance Program provides limited funding to help solve municipal
solid waste generation and management problems at the local, regional, and national levels.
Project activities eligible for funding include training, public education programs, studies, and
demonstrations. However, funding under this program is restricted to non-profit organizations or
state, local, and tribal governments.

The Small Business Administration (SBA) administers two federal funding programs: the
504 Certified Development Company Loan Program and the Loan Guarantee Program. These
programs provide long-term, fixed asset financing to small businesses which meet certain
requirements. Information on the SBA’s programs can be viewed at
http://www.sba.gov/services/financialassistance/index.html. Mr. Bice may call the Small
Business Answer Desk at 1-800-U-ASK-SBA to identify the nearest SBA office. In addition, he
may want to consult the Arkansas Department of Environmental Quality’s website for assistance
at http.//'www.adeq.state.ar.us/solwaste/default. htm. Finally, he may want to refer to EPA’s
website for additional funding opportunities at http://www.epa.gov/ogd/grants/funding
_opportunities. htm.

Internet Address (URL) @ http://www.epa.gov
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Again, thank you for your letter. If you have further questions, please contact me or your
staff may call Amy Hayden, in EPA’s Office of Congressional and Intergovernmental Relations,
at (202) 564-0555S.

Sincerely,

Rande Nosdina,

san Parker Bodine
Assistant Administrator
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Wnited States Senate

WASHINGTON, DC 20610

June 26, 2009

The Honorable Lisa Jackson, Administiator
U.S. Environmental Protection Agency |
Atlel Rios Building, Mall Code: 1101A
1200 Pennsylvania Avenus, NW
Waslington, DC 20460

Dear Admlnistrator Jaokson:

We understand the EPA is evaluating its regulatory optlons for the management of coal
combustion byproducts ("CCBs") and plans to propose federal management standards for CCBs
by the end of the year. This issue involves an impottant component of the nation's overall
energy policy. EPA's decislon could affect clectricity costs from coal-fired plants, the continued
viability of CCB beneficial nse practices (which play a significant tolé in the reduction of
greenthouse gases), and the ability of certain power plats to remain in service, It is impottant,
therefore, that the final rule reflect a balanced approach to ensure the cost-effective inanagement
of CCBs that is protective of hiiinan health and the enviroriment, while also contlnuing to
promote and encourage CCB beneflcial use. As explained below, we believe the federal
regulation of CCBs pursuant to RCRA's Subtitle D non-liazardous waste authority is the most
appropriate option for meoting these important goals.

As part of its evaluation of this Issue, EPA has wisely sought input from the States
regarding their preforences with respect to the three tegulatory optlons under consideration: (1)
federal regulation of CCBs as ivon-hiazardous solid waste under RCRA Subtitle D, (2) regulation
as hazardous wastes under RCRA Subtitle C, and (3) a hybrld approach where CCBs would be
regulated as hazardous wastes with an exception from hazardous waste regulation for CCBs that
are managed in conforinance with specified standards.

We understand, thus far, approximately twenty (20) states, in addition to the Association
of State and Territorlal Solid Waste Management Officials, have responded to EPA's request for
input on this igsue and every State has taken the position that the best management option for
regulating CCBs Is pursuant to RCRA Subtitle D. The States effectively argue they have the
regulatory infrastructure in place ta enswre the safe management of CCBs under a Subtitle D
program and, equally Important, make clear that regulating CCBs as hazardous waste would be
cnvlmmncntally counter-productive because it would effectlvely end the benefiolal use of CCBs.
For the same reasons, the Environmental Council of States ("BCOS") has issued a declaration
exprossly arguing against the regulation of CCBs as hazardous waste under RCRA.

We respectfully suggest the unanimous position of informed State agencies and
assooiations should tiot be ignored as EPA evaluates its regulatory options for CCBs, Among
other things, the Bevill Amendment to RCRA dlrects that, as patt of Its decision-making process
for CCBs, EPA wlil consult with the States "with a vlew towatds avoiding duplication of effort,"
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The Honorable Lisa P. Jackson
June 26, 2009
Page 2

RCRA 8002(n). The States have made clear mgulatiﬁg CCBs under RCRA Subtitle C
would result in regulatory overkill and effectively end CCB beneficial uses.

The States' position is not surprising since it reflects EPA's own conclusions on four
geparate occaslons that CCBs do not warrant hazardous waste regulation. EPA has fssued two
formal reports to Congress, in 1988 and 1999, concluding CCBs do not watrant hazardous
regulation, Most recently, in 2000, EPA again determined the better approach for regulating
CCBs is "to develop national [non-hazardous waste] regulations under subtitle D rathei than
[hazardous waste regulations under] subtitle C.” 65 Fed. Reg. 32214, 32221 (May 22, 2000). In
reaching this decision, EPA agreed with the States that "the regulatory infrastructure is generally
in place at the state level to ensure adequate management of these wastes" and regulating CCBs
as hazardous "would adversely impact [CCB] beneficlal use." Id. at 32217, 32232,

As wo know you appreciate, the impact on CCB beneficial use 1s another statutory
consideratlon that EPA must consider in evaluating its regulatory options for CCBs. See RCRA
§8002(n)(8); 65 Fed. Reg. at 32232, Both EPA and the States have recognized that regulating
CCBs as hazardous waste would have an adverse impact ot CCB beneflclal use. As ERA
reasoned in selecting the Subtitle D approach in its 2000 regulatory détermination, it did not
want "to place any unnecessary batilers on the beneficial uses of (CCBs], because they conserve
natural resources, reduce disposal costs and reduce the total amount of wastes destined for
disposal." Id. at 32232,

In additlon to promoting increased CCB beneficial use, a Subtitle D approach appeats to
be protective of human health and the environment, as EPA has alveady concluded that State
ptograms ate in place to effectively regulate CCBs. Id. at 32217. A 2006 EPA/DOE report
relnforces this conclusion by confirming the recent development of even more robust state
controls for CCBs.

In light of the recent ash spill disaster at the Tennessee Valley Authority’s Kingston
facility, we certainly understand the EPA raising conceins about the handling and storage of
CCBs. We believe approprlate precautions should be taken by all responsible operators, that
parties who have violated regulations should be held accountable, and the public health and
welfare should be protected. However, in light of how states and the EPA have historlcally
approached the regulation of CCBs, we respectfully uige the EPA to work olosely with the States
ju deliberating regulations for the best management of coal combustion byproducts and give
thoughtful consideration to developing a performance-based federal program for CCBs under
RCRA's Subtitle D non-hazardous waste authorlty.

Thank you for your consideration of our views.
Sincerely,

Kent Convad Sam Brownback
United States Senate Unlted States Senate
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OFFICE OF
SOLID WASTE AND
EMERGENCY RESPONSE

The Honorable Mark L. Pryor
United States Senate
Washington, D.C. 20510

Dear Senator Pryor:

Thank you for your letter of June 26, 2009, expressing your interest in the U.S.
Environmental Protection Agency’s (EPA) pending rulemaking governing the management of
coal combustion residuals (CCR). In your letter, you urged the agency to work closely with the
states as we consider options to safely manage CCR.

EPA intends to issue a proposal before the end of this calendar year. EPA has been
meeting with state associations to understand their member’s perspectives, and to generally share
the options under consideration by EPA. We will include your letter, as well as those EPA has
received from the states, in the docket for the rulemaking.

Again, thank you for your letter. If you have further questions, please contact me or your
staff may call Amy Hayden, in EPA’s Office of Congressional and Intergovernmental Relations,
at (202) 564-0555.

Sincerely,

Assistant Administrator

Internet Address (URL) @ http.//www.epa.gov
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June §, 2009

The Honorable Lisa Jackson

Administrator, Environmental Protection Agency
1200 Pennsylvania Avenue, NW

Washington, D.C. 20460

Dear Administrator Jackson;

We are writing in response to the Environmental Protection Agency’s (EPA) consideration of a proposal
to increasc the ethanol blend level in gasoline beyond the current 10 percent. We urge you to ensure that
independent and comprehensive testing has been completed prior to approving any waiver from current
EPA guidance as required under the Clean Air Act.

Some have advocated that Congress or the EPA approve mid-level ethanol blends before comprehensive
testing has been completed by qualified and independent testing bodies, and all relevant federal
agencies. While we strongly support the use of renewable fuels, it is our understanding that to date only
preliminary assessments have been conducted relative to long-term durability, tailpipe emissions,
cvaporative emissions, drivability, materials compatibility, emissions inventory and on-board diagnostic
integrity. Any waiver to increase the ethanol blend level must be based upon more complete testing.

In addition to potential technical, consumer protection and air quality issues that have not been
adequately studied, we believe that this could potentially have negative consequences for many
Americans in these challenging economic times. We feel strongly that any proposal to increase ethanol
levels must be subjected to a complete assessment of what such an increase might do to the economy
and the feedstock markets generally that our livestock and poultry producers rely on every day. We urge
you to assess more thoroughly the potential impacts of increasing the ethanol blend before any changes

are made,

We thank you for your attention to this matter.

Sincerely,

_PAGE 1 OF 1 3
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The Honorable Mark Pryor

United States Senate
Washington, D.C. 20510

Dear Senator Pryor:

Thank you for your June §, 2009, letter to Administrator Jackson, co-signed by 20 of
your colleagues, concerning a pending Clean Air Act (Act) waiver request to increase the
allowable ethanol content of gasoline from 10 to 15 percent by volume. Your letter expresses
concerns about the potential adverse impact mid-level ethanol blends might have on engines, and
urges the U.S. Environmental Protection Agency (EPA) to ensure independent and
comprehensive testing is complete before making a waiver decision. You also discuss potential
negative consequences for consumers in challenging economic times and request that we
carefully assess the impact of increasing ethanol blend levels on our economy and on feedstock
markets.

As you know, EPA is carefully considering the waiver request we received from Growth
Energy on March 6, 2009. A notice of its receipt and request for public comment was published
in the Federal Register on April 21, 2009, and the comment period will remain open until July
20. We will place your comments in the public docket.

The issues raised by the waiver request are very important and complex. The criteria in
the Clean Air Act for evaluating a waiver request are very specific. The Act only requires that
the waiver applicant demonstrate that the ethanol increase will not cause or contribute to the
failure of vehicles or engines to meet emission standards.

While we are not able to directly consider economic impacts as factors in the waiver
decision, these impacts are nonetheless important. Therefore EPA is working closely with the
U.S. Department of Energy (DOE) and the U.S. Department of Agriculture (USDA) to analyze
economic issues and other impacts as part of our renewable fuels standard rulemaking effort.
The proposed rule is currently open for public comment.

Internet Address (URL) @ http://www.epa.gov
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Again, thank you for your letter. If you have further questions, please contact me or your
staff may call Diann Frantz in EPA’s Office of Congressional and Intergovernmental Relations
at (202) 564-3668.

Sincerely,

Gina McCarthy
Assistant Administrator
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Honorable Lisa Jackson

Administrator

U.S. Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, N.'W.
Washington, DC 20460

Dear Ms. Jackson:

We would like to make you aware of a concern raised by an Arkansas company affected by a recent
EPA decision. Helena Chemical Company, headquartered near Memphis, Tennessee, is concerned
about a recent decision to deny approval of one of its products.

As you may know, Helena Chemical Company is one of the nation’s foremost distributors of crop
protection and crop production inputs and services for agriculture. Their company employs
approximately 3,000 people across the country, and their products are primarily used in turf,
forestry, aquatics and vegetation management practice. In recent years, Helena worked with the
EPA Office of Pesticide Programs in an effort to obtain EPA approval for its proprietary herbicide
Cumyluron for controlling poa annua in golf course turf. After reviewing the submitted data for
Cumyluron, EPA decided in June 2009 that it would not approve Helena's request to register this
product.

We would like to ensure that the EPA has given Helena Chemical Company a thorough and fair
review regarding registration for this product. It is our understanding that the proposed use of the
product in question would be limited to golf course turf only, and that Cumyluron is very similar to
another herbicide, which is already approved and recently re-registered by EPA for the same uses.
We also want you to know that Helena Chemical Company has invested over $2 million in
scientific data submitted to EPA, which we understand is more than the required amount.

We would appreciate any insight that you can provide into the EPA’s decision not to approve
Helena’s product. Feel free to contact Julie Barkemeyer on Senator Lincoln’s staff (202-224-4843)
or Andrew Grobmyer on Senator Pryor’s staff (202-224-2353) for more information.

Sincercly,

/&u\ﬁ ﬁu&. Nm%m_

Senator Blanche L. Lincoln Senator Mark Pryor
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SEP 17 2009 OFFICE OF

PREVENTION, PESTICIDES AND
TOXIC SUBSTANCES

The Honorable Mark Pryor
United States Senate
Washington, D.C. 20510

Dear Senator Pryor:

Thank you for your recent letter to Administrator Lisa Jackson of the U.S. Environmental
Protection Agency (EPA), on behalf of your constituents at the Helena Chemical Company.
Your constituents are concerned with EPA’s decision not to grant a registration for the herbicide
cumyluron for use on turf grass.

The Agency has conducted a thorough review of the data submitted in support of this
registration application. EPA sent a letter to Helena in June 2009 conveying our decision not to
grant the registration. [ want to assure you that this decision was based on several factors.
Ecological effects data, supplied by the company, showed significant reproductive impairment in
bobwhite quail, including decreases in egg production and embryo viability at the lowest level
tested, and reductions in nearly all parameters relating to egg production and hatchability at
higher levels. Eggshell thinning was also observed at the highest level tested. Significant
reproductive impairment was also seen in mammalian studies, including a complete failure to
produce a second generation of offspring at higher dose levels. Exposure modeling indicates that
residues resulting from the proposed application rate will reach levels where reproductive
impairment was seen in the laboratory studies.

The company did not supply data to address the chronic toxicity to aquatic organisms.
Based on the potential of cumyluron to reach surface waters, coupled with the reproductive
impairment seen in bird and mammal laboratory studies and the unknown bioaccumulation
potential of the chemical, EPA must also assume that there is potential for adverse chronic
effects to fish and aquatic invertebrates.

Helena Chemical Company submitted environmental fate data for cumyluron that
indicate it is very persistent and moderately mobile. This means that the chemical can reach
surface and ground water and may accumulate in the environment with successive applications,
leading to increased exposure to terrestrial and aquatic organisms over time.

Internet Address (URL) @ hitp./mww.epa.gov
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The company also submitted data that demonstrates cumyluron is systemic, meaning it is
absorbed by plant tissue, resulting in the plant becoming an additional source of exposure to
wildlife. This was not known at the time of the original risk assessment; therefore, this data was
not factored into the original exposure estimation models. Thus, the exposure estimates in the
original assessment may have actually underestimated exposure to wildlife, as they assumed the
chemical was not systemic.

The Agency compared cumyluron to two major alternative herbicide products for annual
bluegrass control on golf courses as part of the risk/benefit decision process under the Federal
Insecticide, Fungicide, and Rodenticide Act. The two alternatives considered were oxadiazon
and bensulide, which are generally comparable in performance to cumyluron. Both of these
chemicals are less persistent and less mobile than cumyluron. Oxadiazon does not have severe
avian reproductive effects. Though bensulide does pose avian chronic risks comparable to those
of cumyluron, turf residue studies were provided to the Agency to allow some confidence in the
estimation of exposure to birds. No such data exist or were submitted for cumyluron. :

Helena has stated that another herbicide, siduron, was recently reregistered by EPA
despite having risk issues similar to cumyluron. Although siduron has similar environmental
characteristics and is also used on turfgrass, its ecological toxicity is not as severe as cumyluron.
The effects seen in the avian studies for siduron were non-specific effects on body weight and
food consumption, compared to the serious reproductive effects seen with cumyluron, including
decreases in egg production and embryo viability and egg shell thinning.

Again, thank you for your letter and we hope this information addresses the concerns you
have raised. If you have further questions, please contact me or your staff may call Ms. Christina
Moody in the Office of Congressional and Intergovernmental Relations at 202-564-0260.

Sincerely,

Assistant Administrator
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SELECT COMMITTEE ON ETHICS

Ms. Gina McCarthy

Assistant Administrator
Environmental Protection Agency
Office Of Air And Radiation
1200 Pennsylvania Ave., N.W.
Washington, DC 20460

RE: EPA-0AR-OTAW-09-12
Dear Ms. McCarthy:

I am pleased to write in support of the City of Dumas, Arkansas, for funding from the
Environmental Protection Agency’s National Clean Diesel Funding Assistance Program.

The City of Dumas will use proceeds from this grant to create a demonstration project by
Highland Hybrid to enhance fuel economy and reduce the carbon footprint emissions for
over-the-road (OTR) commercial fleets. This project is expected to expand employment
opportunities within the City of Dumas, increase the City’s tax base and reduce the
overall community poverty level.

This is an important project that is certainly worthy of funding. It is my hope that the
Environmental Protection Agency will give positive consideration of the City of Dumas*
application. If I can provide further information, please contact Susie James in my
Arkansas Office. She can be reached at (501) 324-6336.

Thank you for your attention to this matter.

Sincerely,

Mc. <Pm(a/7-

Mark Pryor

MLP/sj

—~
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Dear Senator Pryor:

Thank you for your December 16, 2009 letter in support of an application for federal
grant assistance for the City of Dumas, Arkansas’ diesel emissions reduction project.

The request for applications for our recent National Clean Diesel Funding Assistance
Program competition closed on December 8, 2009. The U.S. Environmental Protection Agency
(EPA) received the City of Dumas, Arkansas’ application before the deadline, and it is therefore
eligible to be considered for funding. EPA received 27 applications in response to the
competition in EPA’s Region 6 (which includes Arkansas). These applications requested
funding totaling approximately $31 million. EPA is presently evaluating all grant applications
and plans to announce the winners of the competition in the next few months.

EPA appreciates your interest in, and support of, the National Clean Diesel Campaign.
The support and interest from members of Congress, as well as industry and corporate partners,
educators, environmental groups, public health officials, and other community leaders who are
committed to protecting our nation’s health and modernizing America’s in-use diesel fleet is
important. This program allows us to work together to achieve the overall goal of reducing the
public’s exposure to air pollution from the existing fleet of diesel engines.

Again, thank you for your letter. If you have further questions, please contact me or your
staff may call Patricia Haman in EPA’s Office of Congressional and Intergovernmental Relations
at 202-564-2806.

Sincerely,
‘__S .&’Q:ﬁ; G Kjv——

Gina McCarthy
Assistant Administrator

Intemet Address (URL) @ http://www.epa.gov
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SELECT COMMITTEE ON ETHICS

Lisa Jackson

Administrator

Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Dear Administrator Jackson,
I write to you on behalf of my constituent, Mayor Steve Womack of Rogers, Arkansas,
who has written me concerning a ruling from your office. Enclosed please find a copy of
his detailed concerns.
I would appreciate any assistance you could provide in having the proper authorities at
the Environmental Protection Agency consider these concerns. If you have any questions
or need any additional information, please contact Stephen Lehrman at 202-224-2353,
Thank you for your attention to this matter.

Sincerely,

Mark Pryor

Cc: Mayor Steve Womack
Rogers, Arkansas
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The Honorable Blanche L. Lincoln
United States Senate

355 Dirksen Senate Office Building
Washington, DC 20510

The Honorable Mark Pryor

United States Senate

255 Dirksen Senate Office Building
Washington, DC 20510

The Honorable John Boozman

United States House of Representatives
1519 Longworth House Office Building
Washington, DC 20510

Dear Senators and Congressman:

I would like to bring to your attention an issue that has the potential to have severe adverse economic
implications for Northwest Arkansas and the City of Rogers. You are no doubt aware of the ongoing
struggle that the Northwest Arkansas communities have had seeking to accommodate the demands by
Oklahoma to reduce phosphorus loadings to the watersheds of surface waters that flow into Oklahoma.

In 2002 the City of Rogers, along with the other major municipalities in Northwest Arkansas entered into
a Statement of Joint Principles and Actions ("the Agreement”, copy attached) an Agreement with
Oklahoma and EPA that provided a benchmark leve} of phosphorus that each municipality could
discharge through 2012. The Agreement provided more than just an alliocation of phosphorus loading to
the major municipalities in Northwest Arkansas. The major municipalities agreed to design their
wastewater treatment systems to achleve a 1 mg/l phosphorus limit (at substantial cost) and Oklahoma
agreed that this effort was designed to achieve compliance with the 0.037 mg/| phosphorus water
quality criteria that Oklahoma had adopted (“the 0.037 criteria”). It was agreed that this limit would
apply to the NACA permit, and any renewals through 2012. Oklahoma also agreed to complete, by
2012, an evaluation of the 0.037 criteria to re-evaluate the levels of phosphorus that would be
appropriate in its surface waters to preserve water quality.

301 West Chestnut Street . Rogers, Arkansas 72756 . Phone.479.621.1117 . Fax.479.631.2767 . www.rogersarkansas.com
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In reliance upan that Agreement the City of Rogers spent $25 million to build additional wastewater
treatment capacity, with the design based on the agreement with Oklahoma and EPA. As a result of
efforts by the City of Rogers, the phosphorus loadings from the City of Rogers have reduced. The
phosphorus loadings in Osage Creek, which is the receiving stream fom the City of Rogers treatment
facility, have reduced as well. Similar improvements have tez: the experience throughout Northwest
Arkansas, which is attributable to the substantial investment by municipaiities and industry in
phosphorus control. The University of Arkansas is near completion of a comprehensive evaluation of
surface waters in Northwest Arkansas to identify the current status of water quality and evaluate the
need for further reductions in phosphorus loadings.

The Northwest Arkansas Conservation Authority (NACA) is In the final stages of developing a new
wastewater treatment facility to accommodate Bentonville and Tontitown. The Agreement even
included an allocation for this facility. Now, at the last hour, EPA has objected to the permit ADEQ
drafted for the NACA facility, and is insisting that NACA agree to a phosphorus permit limit of 0.1 mg/l, a
limit that is 10 times more restrictive than the Agreement provides. EPA is insisting that this more
restrictive limit be effective in 2012, EPA has stated that it expec:s all of the Northwest Arkansas
municipalities to meet this new 0.1 mg/! limit after 2012 as well. For tha City of Rogers, this would
require an additional $15 million in capital costs and $1 miilion in annual operation and maintenance.

ADEQ believes that, for a number of reasons, it is premature to establish a post 2012 permit limit for
Northwest Arkansas municipal treatment facilities. Oklahoma’s evaluation of the 0.037 mg/| criteria is
not complete. Equally importantly, the ongoing and nearly complete evaluation of the surface waters by
the University of Arkansas needs to be completed before any determination can be made regarding the
appropriate post 2012 phosphorus loadings. Accordingly, ADEQ has proposed to issue a permit to
NACA that will expire in 2012, so that when the permit is renewed in 2012 the phosphorus loadings can
be established with sound, up to date, water quality information. Attached to this letter is ADEQ's letter
to EPA responding to EPA’s objection and explaining why a permit for NACA that expires in 2012 is the
appropriate resolution of EPA’s objection.

| am concerned that EPA may refuse to accept ADEQ’s proposal, and insist on a permit for NACA that
includes a post 2012 permit limit of 0.1 mg/l. Such a permit limit would be inconsistent with the
Agreement, premature, and unjustified by any objective scientific information. Should EPA take this
unprecedented step, it will, by design, start a domino effect, and force the same resolution upon the
City of Rogers and other Northwest Arkansas municipalities.

| urge you to investigate this issue, and assist the Northwest Arkansas communities in convincing EPA to
wait, allow ADEQ to issue a permit that expires in 2012, and thereby allow science to resolve this issue.
The necessary science Is being collected, and will be available in plenty of time to determine what the
appropriate phosphorus loadings should be for the post 2012 time period. Thank you for your support
on this most important issue. The ratepayers in the City of Rogers should not be subjected to
substantial additional sewer charges, when the current circumstances do not warrant that path forward.



-

-

Please contact me if you have any questions about this matter. 1hank you for your contiriued support of
the Northwest Arkansas communities and our efforts to provide effective and affordable wastewate:
treatmient.

Steve V/oTa.
Mayor

Cc: Rogers City Council Members
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The Honorable Mark Pryor

United States Senate
Washington, DC 20510

Dear Senator Pryor:

Thank you for your letter of July 10, 2009, to Environmental Protection Agency
(EPA) Administrator Lisa Jackson on behalf of your constituent, the Honorable Steve
Womack, Mayor of Rogers, Arkansas. In a letter to you dated March 4, 2009, Mayor
Womack expressed concemns regarding EPA’s proposed actions on the Arkansas
Department of Environmental Quality’s (ADEQ) draft National Pollutant Discharge
Elimination System (NPDES) permit for the Northwest Arkansas Conservation Authority
(NACA). Your letter was referred to me for reply since Arkansas is within the
jurisdiction of EPA Region 6.

ADEQ is authorized to issue NPDES permits for discharges within the State of
Arkansas, and EPA retains oversight. EPA reviewed NACA’s draft permit to determine
whether it complied with Clean Water Act (CWA) requirements, including protecting
water quality in Osage Creek. Presently, Osage Creek, part of the Illinois River
watershed of northwest Arkansas, is listed as impaired by phosphorus. As required under
40 CFR § 122.4(d), which states that no NPDES permit may be issued which is not
protective of water quality standards of an affected downstream state, EPA also reviewed
the draft permit for compliance with Oklahoma water quality standards. The Illinois
River is also listed as impaired by phosphorus in Oklahoma. Because the State of
Oklahoma designated the Illinois River a “scenic river,” a water quality standard of 0.037
mg/1 for phosphorus currently applies at the state line.

On January 16, 2009, EPA objected to NACA’s draft permit because it contained
a total phosphorus limit of 1.0 mg/l which would have allowed excessive phosphorus
loadings within Osage Creek and would not have been protective of the Oklahoma water
quality standard for the Illinois River at the Oklahoma State line. EPA’s bases for
objection were set out in our January 16 and April 16, 2009, letters to ADEQ, and in our
February 26, 2009, letter to Congressman John Boozman (copies enclosed). In response
to EPA’s objection, ADEQ revised the draft permit to include requirements for upstream
and downstream monitoring of total phosphorus and an enforceable effluent limit of 0.1
mg/1 for total phosphorus, effective July 1, 2012. EPA determined NACA’s compliance
with this effluent limit will be protective of applicable water quality standards in both
Arkansas and Oklahoma and subsequently withdrew its objection to the draft permit on
April 16, 2009. ADEQ issued public notice of the revised draft permit on April 17, 2009,
and is now responding to comments from the 30 day public comment period.
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Letter to Senator Pryor
Page 2

, Mayor Womack also raised concerns regarding interpretation of the Joint

. Statement of Principles; these concerns are addressed in the enclosed letters. In addition,
EPA acknowledges Mayor Womack’s concerns regarding the potential impacts of EPA’s
actions on the City of Rogers. EPA has not yet determined what might be an appropriate
phosphorus limit for the City of Rogers’ wastewater treatment permit. However, we are
presently developing a water quality model for the Illinois River watershed, and the
completed model will provide valuable information for setting effluent limits in other
future permits and establishing other controls on nonpoint sources of nutrients in the
watershed.

I hope this information has been helpful for you and your constituents. If you
have any questions, please call me at (214) 665-2100, or your staff may contact LaWanda

Thomas of my staff, at (214) 665-7466.

. LN
Sincerely yours, ,
S <l
/{ 7(

P <

Lawrence E. Starfield
Acting Regional Administrator

- Enclosures (3)

cc: Teresa Marks
Director, ADEQ
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CERTIFIED MAIL: RETURN RECEIPT REdUESTED (7003 0500 0003 0875 6136)

Mr. Steven L. Drown

Chief, Water Division

Arkansas Department of Environmental Quality
P. O. Box 8913

Little Rock, AR 72219-8913

Re: Specific Objection to Preliminary Draft Permit
Northwest Arkansas Conservation Authority (NACA)

NPDES Permit No. AR0050024

Dear Mr. Drown:

We have received the additional information you provided December 3, 2008, along with
the revised fact sheet and draft permit you developed in response to our November 6, 2008,
interim objection to the subject permit. In our interim objection, we stated that the information
provided was inadequate to determine whether the draft permit meets the guidelines and
requirements of the Clean Water Act and requested additional information. (Please see “EPA’s
Interim Objection to Preliminary Draft Permit,” dated November 6, 2008, which is attached

hereto and incorporated herein by reference).

Because EPA believes the issues raised in our Interim Objection remain unresolved, we
specifically object to issuance of this permit unless the conditions set out below are satisfied. In -
particular, EPA believes the effluent limit of 1.0 mg/1 for total phosphorus (TP) included in the
draft permit does not satisfy the requirements of 40 C.F.R §§ 122.44(d) and 122.4(d) and (i) in
that the limit is not stringent enough to meet water quality standards, including State narrative
criteria for water quality or applicable water quality standards of all affected states, or to ensure
that the discharge will not cause or contribute to a violation of water quality standards for an

impaired water body.
Based on available information, EPA considers an effluent limit for TP of 0.1 mg/I to be

appropriate for ensuring compliance with applicable water quality standards. However, EPA will
withdraw its objection to the permit if the following conditions are satisfied:

1. The term of the permit will be for 5 years. An effluent limit of 1 mg/l total
phosphorous (TP) will apply until June 15, 2012. Thereafter, the effluent limit will,
be set at 0.1 mg/l, unless subsequently reopened and modified based on new data;

" and,

Internet Address (URL) « hitp:/iwww.epa.gov
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2. The permit will include appropriate upstream and downstream monitoring
requirements for both TP and for Dissolved Oxygen (DO).

In reaching our decision to withdraw this objection if the above conditions are met, we
gave consjderation to multiple factors. First, we believe there is a strong argument that the
discharge from this facility was contemplated, although perhaps not in its current form, in the
Statement of Joint Principles and Actions signed by Arkansas and Oklahoma in 2003, in which
the States of Arkansas and Oklahoma agreed to include a 1.0 mg/1 limit for phosphorous in the
permits of specified facilities until the year 2012 as an initial step to protect water quality in the
Ilinois River Basin. We understand that the proposed 3.6 MGD facility treats discharges from
Hifill and Tontitown, which were previously described in the former Osage Basin permit proposal
(0.5MGD); and, the additional 3.1 MGD constitutes additional treatment capacity for the City of
Bentonville, addressed in the Statement of Joint Principles and Actions as “the New Bentonville
Plant (date unknown)”. As noted in the Statement of Joint Principles and Actions, as of 2012 all
dischargers to the Illinois River watershed, including NACA, will be required to meet all
applicable water quality standards, including narrative standards and the standards of adjacent

downstream states.

In addition, of particular relevance is the ongoing water quality study of Osage Creek.
This study will provide additional information to establish an in-stream TP target in order to
develop a Total Maximum Daily Load (TMDL) for Osage Creek, which EPA considers impaired.
If at the conclusion of the study, and in consideration of all other available information, EPA }
determines, after discussion with ADEQ, that its assessment of impairment continues to be
appropriate, or the results are ambiguous, EPA will continue to rely on its determination that
Osage Creck is impaired. Alternatively, if all available information indicates Osage Creek is not
impaired for TP, then no TMDL for Osage Creek in Arkansas will be needed; however, the study
results will still need to be used to establish targets for watershed based planning, including
meeting Oklahoma’s water quality standards for its scenic rivers. Watershed-based planning for
this fast growing area of the State is critical in order to accommodate growth and protect and/or
restore water quality throughout the Illinois River and adjacent watersheds, which are already

classified by the State as nutrient surplus areas.

In consideration of the foregoing, EPA will withdraw its objection to issuance of this

permit while the Osage Creek water quality study is ongoing, under the stipulations described
earlier. However, we note that our decision is conditioned upon the completion of this study by

the December 2009, deadline committed to by ADEQ. EPA strongly believes that the NACA
facility should be required to have TP limits no greater than 0.1 mg/l.

We base this determination on EPA’s recommended water quality criteria, as well as,
other technical guidance documents. In 2000, EPA published a document entitled Ambient
Water Quality Criteria Recommendations: Information Supporting the Development of State and
Tribal Nutrient Criteria, Rivers and Streams in Nutrient Ecoregion XI. This national document
recommended a total phosphorus criterion for streams and rivers, in this aggregate ecoregion, of

2



0.1 mg/l. EPA national compendium of recommendations for criteria (“1986 Gold Book™) states
the level of total phosphorus in streams should not exceed 0.1 mg/l to prevent plant nuisance
growth. This value coincides with ADEQ’s former guideline value for total phosphorus. Please
note that a number of facilities in a number of States across the country including Colorado,
Virginia, Oregon, New York, Massachusetts, New Hampsh1re New Mexico have permit .
requirements at this level. ' Therefore, we require a 0.1 mg/l effluent limit to become effective in

2012 in the event a different limit is not supported.

EPA believes that it is in ADEQ’s and NACA’s best interest to design the treatment
plant and future expansions taking into consideration: (1) the phosphorous stream impairment in
Osage Creek and in the Illinois River on the Oklahoma side of the State line; (2) the possibility
that a phosphorous TMDL could be issued for this watershed in the near future; (3) the
downstream state criterion for phosphorus; and, (4) the existence of treatment technologies that
can reduce phosphorous levels substantially below 1 mg/l. We also strongly encourage the State
to engage in a watershed planning effort to accommodate growth, as well as the possibility of

future TMDLs, in this nutrient surplus region.

Our agencies share an interest in promoting the use of Regional wastewater treatment
facilities over smaller plants serving individual communities, and we understand the proposed
discharge represents a practical pathway towards improving water quality in the Illinois River
watershed. However, some of the reasons for regionalization include incorporation of better
treatment technologies for pollutants of concem, the economies of scale achievable by larger

_plants, and the better operation/maintenance of regional plants as compared to smaller plants.

Permits for dischargers to the Illinois River and its tributaries issued or re-issued after 2012 will
have to reflect the applicable downstream criteria and designated uses in the state of Oklahoma, in -
addition to Arkansas’ criteria and standards. The cumulative impact of the numerous plants in the
area will need to be considered and analyzed in ‘order for this to be demonstrated. We strongly
encourage the State to engage in a waste load allocation process. Information from your in-
stream study will be essential in helping set targets that can be used in a waste load allocation.

Thank you for providing us additional information and a copy of the revised draft
permit and fact sheet for review. If you have any questions or concerns regarding our comments,
please call me at (214) 665-7101 or have your staff contact Claudia Hosch at (214) 665-7170.

Sincerely yours,

Water Quality Protection Division

! See Advanced Wastewater Treatment to Achieve Low Concentration of Phosphorus, EPA 910-R-07-002 and
Municipal Nutrient Removal Technologies, EPA 832-R-08-006 for additional mformanon on nutrient removal and

Facilities that are achieving low P limits.
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cc: Teresa Marks, Director, ADEQ
Steve Martin, Deputy Director, ADEQ
Marysia Jastrzebski, P.E., ADEQ
John Sampier, Executive Director, NACA
1.D. Strong, Secretary of the Environment, State of Oklahoma
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The Honorable John Boozman
Member, United States

House of Representatives
213 West Monroe, Suite K
Lowell, AR 72745

Dear Congressman Boozman:

Thank you for your letter of ‘February 7, 2009, to our Water Quality Protection
division director Miguel Flores concemmg Northwest Arkansas Conservation Authority

(NACA).

, In your letter, you requested information discussed in our January 22, 2009,
conference call, which my staff provided in a letter dated February 5, 2009. This
information included correspondence and resources providing the rationale for the
proposed 0.1 mg/l total phosphorus (TP) limit, a list of sample facilities across the
country that have been issued discharge permits requiring phosphorus limits of 0.1 mg/l,
as well as other documents and resources requested in the call. My staff has compiled the
information enclosed here to address additional concerns expressed in your letter of

February 7, 2009.

Thank you for your support and interest in helping protect the environment. I
hope you find the information we have provided adequate. Should I be able to assist you
further, please call me at (214) 665-2100, or your staff may contact LaWanda Thomas of
my staff at (214) 665-7466 or Cynthia Fanning at (214) 665-2142.

Sincerely yours, -

L

awrence E. Starfield
cting Regional Administrator

Enclosure

cc: Teresa Marks
' Arkansas Dept. of Environmental Quality

John Sampier
Northwest Arkansas Conservation Authority
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Additional [nformation for Rep. John Boozman on the Northwest Arkansas Conservation
: Authority (NACA)

You expressed concern that NACA is being treated differently than other parties to the
Statement of Joint Principles and Actions signed by the States of Arkansas and Oklahoma
in 2003 (“the Agreement ).

NACA is being treated no difterently than the other parties to the Agreement.
Throughout our discussions with the two States prior to the signing of the Agreement and
in our Summary of Decision approving Oklahoma’s 0.037 mg/l criterion for phosphorus,

- EPA emphasized the deadline for full implementation of the criterion is June 30, 2012.

As of that date, the Clean Water Act (CWA) mandates that al! point source dischargers in
both Oklahoma and Arkansas comply with applicable water quality standards. This
mandate applies to NACA, as well as the other dischargers specifically covered by the
Agreement. Furthermore, it is consistent with our long-standing procedures for
permitting a new discharger proposing to discharge into impaired waterbodies.

[t is true that permits have been issued to several of the facilities covered by the
Agreement with the agreed upon phosphorus limit of 1 mg/l for the full five (5) year term
of the permit. However, this was possible only because the full five (5) year term of the
permit was within the 10-year compliance schedule period ending on June 30, 2012. Any
permits that will run beyond June 30, 2012, such as the one proposed for NACA, will be
required to include effluent limits that comply with all applicable water quality standards
as of that date. :

Although EPA is supportive of the Agreement signed by the two States as a »
positive step toward achieving compliance with water quality standards in the shared
Oklahoma Scenic Rivers Watersheds, the Agreement does not supersede the

-requirements of the CWA. - Under the CWA and 40 C.F.R. Part 122, National Pollutant

Discharge Elimination Systemn (NPDES) permits must include limitations sufficient to
“[a]chieve water quality standards established under section 303 of the CWA, including
State narrative criteria for water quality.” 40 C.F.R. §122.44(d)(1). The Arkansas
Department of Environmental Quality (ADEQ) has not demonstrated that a limit of 1
mg/l TP for NACA is sufficient to achieve water quality standards.

You also asked about the significance of NACA béing a new facility.

40 C.F.R. § 122.4 specifically speaks to permits issued to new facilities, such as
NACA, which propose to discharge to impaired water bodies. Section 122.4(i) provides
that “[n]o permit may be issued ... [t]o a new source or a new discharger, if the discharge
from its construction or operation will cause or contribute to the violation of water quality
standards.” Section 122.4 provides an exception for discharges into water bodies for
which a Total Maximum Daily Load (TMDL) assessment has been performed, if the new
discharger can demonstrate that 1) there are sufficient remaining load allocations to allow
for the discharge, and 2) the existing dischargers into that segment are subject to
compliance schedules designed to bring the segment into compliance with applicable
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water quality standards. 40 C.F.R. § 122.4(1)(1) & (2). However, at this time, there is no
TMDL applicable to NACA’s proposed discharge.

Because there is no TMDL, EPA interprets 122.4(i) to allow the issuance of

permits to facilities, such as NACA, that propose to discharge a poliutant of concern into

a water body listed as impaired only if the permit includes effluent limitations sufticient
to meet water quality standards end-of-pipe, or if the discharger demonstrates that other
pollutant source reductions will offset its discharge and result in a net decrease in
loadings. If either of these conditions is met, EPA feels comfortable arguing the
discharge will not cause or contribute to a violation of water quality standards. With
regard to NACA, which is required by the CWA to comply with Arkansas’ narrative
standard for phosphorus, as well as Oklahoma’s 0.037 mg/l phosphorus criterion, EPA
has determined that, based on available information, an effluent lumt of 0.1 mg/l would
meet water quality standards at the end-of-pipe.

You asked for an explanation of the role of EPA vs. the State agencies in permit issuance
and reissuance.

Under Section 402 of the CWA, states may be authorized to implement the

" NPDES permitting program for dischargers within their jurisdiction. In Region 6, the

States of Arkansas, Oklahoma, Louisiana and Texas have NPDES authorization. EPA
still implements the program in New Mexico (Region 6), Idaho, Massachusetts, New
Hampshire and Washington, DC. Once a state receives NPDES authorization, the state

- has exclusive authority to issue permits. In its oversight role, EPA reviews proposed

state permits to ensure compliance with the CWA. If EPA determines that a proposed

_ state permit does not comply with the requirements of the CWA, EPA may object to the

permit. The process for EPA’s objection to state permits is explained in detail in our
previous correspondence with your office. However, generally, if the state does not
resubmit a permit modified to comply with EPA’s objection, exclusive authorlty to issue
the permit transfers to EPA.

This division of authority between the federal and state governments applies to
reissuance of permits as well. NPDES-authorized states have exclusive authority to
reissue permits to facilities whose previous permits have expired, and EPA reviews these
permits to ensure compliance with the CWA. -

However, regardless of whether EPA or the authorized state issues or reissues the
permit, the CWA requires permit limits to be technology or water quality-based in
accordance with applicable regulations. The 1 mg/l phosphorus limit agreed to by the
States of Arkansas and Oklahoma in the Statement of Joint Principles and Actions is
neither a water quality nor a technology-based limit. It is a limit negotiated by the two
States as an initial step toward achieving water quality goals, which was allowable only
because of the 10 year compliance schedule included in Oklahoma’s water quality
standard for phosphorus. That compliance schedule expires on June 30, 2012, and as of
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that date, all dischargers, even those specifically covered by the Agreement, are required
to comply with applicable water quality standards.

You asked what negative consequences would ensue if EPA waited uniil the Osage Creek
Water Quality Study is completed before determining the appropriate water quality limit
post-2012.

The CWA and 40 C.F.R. Part 122 clearly provide that no permit may be issued
when the conditions of the permit do not provide for compliance with the requirements of
the CWA or regulations promulgated under the CWA, do not ensure compliance with the
applicable water quality requirements of all affected states, or, with regard to permits for
new discharges, if the proposed discharge will cause or contribute to the violation of
water quality standards. 40 C.F.R. § 122.4(a)(d) and (i). EPA believes there is sufficient
data to demonstrate that a phosphorus limit of 0.1 mg/l is required for NACA in order for
the facility’s discharge to meet applicable water quality standards, and that the CWA
requires the facility to meet those standards upon the June 30, 2012, expiration of the 10-
year compliance schedule. Thus, the CWA requires imposition of the 0.1 mg/] as of
June 30, 2012. However, as stated previously, EPA is certainly willing to revisit the
permit limit if data obtained in the study indicate a different limit is appropriate. As
mentioned in response to your first question, we reiterate that EPA’s action with respect
to the NACA facility is consistent with our long-standing procedures for permitting a
new discharger proposing to discharge into impaired waterbodies.

. You asked to what degree, in numeric terms, the imposition of the 0.1mg/l effluent limit
on the NACA facility would improve water quality in the watershed.

Imposing a total phosphorus limit of 0.1 mg/l would result in authorized loadings
of 3.0 1bs per day of phosphorus to the receiving stream. At a 1.0 mg/l phosphorus limit,
the proposed facility would be authorized to discharge over 30 lbs/day of phosphorus.
This is a ten fold increase in the daily loadings of total phosphorus to Osage Creek, a
stream already impaired for phosphorus, which would add nearly five tons of phosphorus
annually to Osage Creek.
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CERTIFIED MAIL: RETURN RECEIPT REQUESTED (7007 1490 00003068 8306)

Mr. Steven L. Drown

Chief, Water Division

Arkansas Department of Environmental Quality
5301 Northshore Drive

North Little Rock, AR 72118-5317

Re: Withdrawal of Specific Objection to NPDES Permit No. AR0050024
Northwest Arkansas Conservation Authority

/

 Dear Mr. Drown:

Thank you for your April 13, 2009, letter addressing the issues raised in our
January 16, 2009, specific objection to issuance of draft NPDES Permit No. -

- AR0050024 to the Northwest Arkansas Conservation Authority (NACA). Based on
our review of the revised draft permit and fact sheet you provided with your letter, we
find that the revised draft permit addresses our concerns set forth in our January 16,
2009 letter, Accordingly, EPA Region 6 withdraws its specific objection to the

. issuance of the above referenced draft NPDES permit.

As the basis for withdrawing its specific objection to issuance of the revised
NPDES permit, EPA finds that the permit includes appropriate requirements for

. upstream and downstream monitoring of total phosphorus and an enforceable effluent
limitation of 0.1 mg/1 for total phosphorus, effective July 1, 2012, EPA respectfully
acknowledges the Arkansas Department of Environmental Quality’s disagreement

- with the legal and technical basis for the 0.1 mg/l effluent limitation for total
phosphorus, as expressed in the fact sheet accompanying the revised draft permit.

- However, because EPA has independently determined that NACA’s compliance with
this effluent limit is necessary to protect applicable water quality standards in both
Arkansas and Oklahoma, and because the permit contains such effluent limit, EPA is

" withdrawing its specific objection.
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We appreclate the cooperatlve spmt w1th whlch Arkansas has Worked to resolve the -
issues underlymg our earfier dbjection to issuance of the previous draft permit. Should you
. have any remaining questions regarding this matter, please contact me at (214) 665-7101.

* Alternatively, your staff may contact Claudla Hosch at (214) 665- 7170 orviaemailto -

hosch,cjaudia@epa.gov.

Sincerely yours, ‘
Bl D W |
Miguel I. Flores )

Director -
Water Quality Protection Division

ce: Teresa Marks, Dlrector ADEQ
Ryan Benefield, Deputy Director, ADEQ
Mo Shafii, Assistant Chief; Water Division, ADEQ
John Sampier, Executive Director, NACA S
ID. Strong, Secretary of the Envnonment, State of Oklahoma
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July 13, 2009

Environmental Protection Agency

Ariel Rios Building

1200 Pennsylvania Avenue, N.W.

Washington, DC 20460

Dear Administrator Jackson,

I write to you on behalf of my constituent, Mayor Doug Sprouse of Springdale, Arkansas,
who has written me concerning a ruling from your office. Enclosed please find a copy of

his detailed concemns.

[ would appreciate any assistance you could provide in having the proper authorities at
the Environmental Protection Agency consider these concerns. If you have any questions
or need any additional information, please contact Stephen Lehrman at 202-224-2353.

Thank you for your attention to this matter.

Cc: Mayor Doug Sprouse

Springdale, Arkansas

Sincerely,

Mutcoe- *Roywrn—

Mark Pryor



CITY of SPRINGDALE

OFFICE OF THE MAYOR
DOUQ SPROUSE

April 6, 2009

ia Telefax and First Class Mail (202) 228-0908

Senator Mark Pryof
255 Dirksen Senate Office Building
Washington, DC 20510

Re: Northwest Arkansas Conservation Authority, Permit No. AR0050024 (Proposed)
Dear Senator Pryor:

We are writing to express concern about the position EPA Region VI appears to be taking
with respect to the water discharge permit for the Northwest Arkansas Conservation Authority.

As you know, NACA is.planning to buxld 8 new wastewater treatment plant that will
discharge into Osage Creek, a tributary of the Illinois River. Last year the Arkansas Department
of Environmental Quality sent & proposed permit for NACA to EPA Region VI for comment.

The permit proposed by ADEQ included a 1.0 part per million effluent limitation for phosphorus,
the same limitation that is currently applicable to the other major wastewater facilities in
Northwest Arkansas. By letter dated January 16, 2009 EPA objected to the permit proposed by
ADEQ. Specifically, EPA Region VI stated that the effluent limitation for phosphorus in the
NACA permit should be 1ppm for the first three years and 0.1 ppm for the last two years of the
permit,

A 0.1 ppm effluent limitation for phosphorus is extremely low and will result in
extraordinary increases in construction and operating costs. Recent correspondence from EPA
Region VI to Congressman Boozman’s office has indicated that EPA Region VI plans to require
the same 0.1 ppm phosphorus limit in the renewal permits for the other major wastewater
facilities in Arkansas as they come up for renewal.

The position taken by EPA Region VI thus far is extremely troublesome for a variety of
reasons. First, EPA’s position violates the Statement of Joint Principles and Actions that
Arkansas and Oklahoma entered into several years ago to address the issue of phosphorus in the
Illinois River. Specifically, the Statement of Joint Principles- provxdes that all permits for the
larger wastewater treatment facilities issued through calendar year 2011 will include a 1.0 ppm.
effluent limitation for phosphorus. Although EPA is not a party to the Statement of Joint
Principles, it was ‘the mediator that facilitated the agreement.

201 SPRING STREET + SPRINGDALE, ARKANSAS 72764 + (479) 750-8114 + Fax (479) 750-8559 « www.springdalear.gov



‘Senator Mark Pryor
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Second, EPA has indicated in correspondence to Congressman Boozman that it believes
the 0.1 ppm effluent limitation for phosphorus is necessary to meet the .037 numeric water
quality standard for phosphorus that Oklahoma has adopted for the Illinois River. This water
quality standard, however, is not fully effective until 2012. In the Statement of Joint Principles,
Oklahoma specifically agreed that an effluent limitation of 1.0 ppm for larger Arkansas
municipal wastewater treatment facilities was acceptable and appropriate for all permits issued
through the end of calendar year 2011. Oklahoma also specifically agreed to reconsider the
propriety of the .037 ppm standard.

Third, EPA’s letter to Congressman Boozman indicates that the agency believes that a 0.1
ppm effluent limitation for phosphorus is necessary because the narrative water quality standards
for nutrients on the Arkansas portions of the [llinois River and its tributaries are not currently
being met. We strenuously disagree with this notion. To begin with, we believe that the
Arkangsas portions of the lllinois River and its tributaries currently meet all applicable water
quality standards, and we have funded additional water quality testing to confirm this point. We
are not aware of any evidence that would justify EPA’s suggestion that the water quality
standards are not currently being met. Moreover, it is impossible for EPA to suggest that it
would know now what the water quality will be in 2012.

Stated simply, we believe that EPA's position violates the Statement of Joint Principles and
is inconsistent with current and emerging new data regarding water quality. We urge you to
contact Lawrence Starfield, the acting Regional Administrator of EPA Region VI, so that you
can be fully informed of the current situation. In particular, we urge you to inquire of EPA
Region VI how its position can be squared with the concerns that have been expressed in this
letter, in related letters from other communities, and ADEQ’s correspondence with EPA.

In closing we note that ADEQ recently proposed to EPA a compromise solution under
which NACA would be issued a permit for only three years, rather than the normal five year
cycle, with a 1.0 ppm effluent limitation for phosphorus for the three year term. We believe that
this is a very reasonable compromise. We hope that you will urge EPA to give serious
consideration to ADEQ’s proposal.

Needless to say, if you or anyone on your staff wishes to have any additional information,
please do not hesitate to contact the Springdale Water Utilities Manager, Rene Langston, or its
environmental counsel, Allan Gates.

Very truly yours, i‘
Doug ﬁ;usé, Mayor Chris Weiser, Chairman
City of Springdale, Arkansas Springdale Water & Sewer Commission
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The Honorable Mark Pryor
United States Senate
Washington, DC 20510

Dear Senator Pryor:

Thank you for your letter of July 10, 2009, to Environmental Protection Agency
(EPA) Administrator Lisa Jackson on behalf of your constituent, the Honorable Doug
Sprouse, Mayor of Springdale, Arkansas. In a letter to you dated April 6, 2009, Mayor
Sprouse expressed concerns regarding EPA’s proposed actions on the Arkansas
Department of Environmental Quality’s (ADEQ) draft National Pollutant Discharge
Elimination System (NPDES) permit for the Northwest Arkansas Conservation Authority
(NACA). Your letter was referred to me for reply since Arkansas is within the
jurisdiction of EPA Region 6.

ADEQ is authorized to issue NPDES permits for discharges within the State of
Arkansas, and EPA retains oversight. EPA reviewed NACA’s draft permit to determine
whether it complied with Clean Water Act (CW A) requirements, including protecting
water quality in Osage Creek. Presently, Osage Creek, part of the Illinois River watershed
of northwest Arkansas, is listed as impaired by phosphorus. As required under 40 CFR §
122.4(d), which states that no NPDES permit may be issued which is not protective of
water quality standards of an affected downstream state, EPA also reviewed the draft
permit for compliance with Oklahoma water quality standards. The Illinois River is also
listed as impaired by phosphorus in Oklahoma. Because the State of Oklahoma
designated the Illinois River a “scenic river,” a water quality standard of 0.037 mg/1 for
phosphorus currently applies at the state line.

On January 16, 2009, EPA objected to NACA'’s draft permit because it contained
a total phosphorus limit of 1.0 mg/l which would have allowed excessive phosphorus
loadings within Osage Creek and would not have been protective of the Oklahoma water
quality standard for the Illinois River at the Oklahoma State line. EPA’s bases for
objection were set out in our January 16 and April 16, 2009, letters to ADEQ, and in our
February 26, 2009, letter to Congressman John Boozman (copies enclosed). In response
to EPA’s objection, ADEQ revised the draft permit to include requirements for upstream
and downstream monitoring of total phosphorus and an enforceable effluent limit of 0.1
mg/1 for total phosphorus, effective July 1, 2012. EPA determined NACA’s compliance
with this effluent limit will be protective of applicable water quality standards in both
Arkansas and Oklahoma and subsequently withdrew its objection to the draft permit on
April 16, 2009. ADEQ issued public notice of the revised draft permit on April 17, 2009,
and is now responding to comments from the 30 day public comment period.
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Mayor Sprouse also raised concerns regarding interpretation of the Joint
Statement of Principles; these are addressed in the enclosed letters. In addition, EPA
acknowledges Mayor Sprouse’s concerns regarding the potential impacts of EPA’s
actions on the City of Springdale. EPA has not yet determined what might be an
appropriate phosphorus limit for the City of Springdale’s wastewater treatment permit.
However, we are presently developing a water quality model for the Illinois River
watershed, and the completed model will provide valuable information for setting
effluent limits in permits and establishing other controls on nonpoint sources of nutrients
in the watershed.

I hope this information has been helpful for you and your constituents. If you
have any questions, please call me at (214) 665-2100, or your staff may contact LaWanda
Thomas of my staff, at (214) 665-7466.

Sincerely yours, _&)
e
S~

Lawrence E. Starfield
Acting Regional Administrator

Enclosures (3)

cc: Teresa Marks
Director, ADEQ



S ——

5

W€D STy,
S UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
S > % REGION 6
3 M g 1445 ROSS AVENUE, SUITE 1200
% 5 ' DALLAS, TX 75202-2733
12" Pmﬂad(9

JAN 16 2009

CERTIFIED MAIL: RETURN RECEIPT REQUESTED (7003 0500 0003 0875 6136)

Mr. Steven L. Drown

Chief, Water Division

Arkansas Department of Environmental Quality
P. O. Box 8913

Little Rock, AR 72219-8913

Re: Specific Objectibn to Preliminary Draft Permit
Northwest Arkansas Conservation Authority (NACA)

" NPDES Permit No. AR0050024

Dear Mr. Drown;:

We have received the additional information you provided December 3, 2008, along with
the revised fact sheet and draft permit you developed in response to our November 6, 2008,
interim objection to the subject permit. In our interim objection, we stated that the information
provided was inadequate to determine whether the draft permit meets the guidelines and
requirements of the Clean Water Act and requested additional information. (Please see “EPA’s
Interim Objection to Preliminary Draft Permit,” dated November 6, 2008, which is attached

hereto and incorporated herein by reference).

Because EPA believes the issues raised in our Interim Objection remain unresolved, we
specifically object to issuance of this permit unless the conditions set out below are satisfied. In
particular, EPA believes the effluent limit of 1.0 mg/I for total phosphorus (TP) included in the -
draft permit does not satisfy the requirements of 40 C.F.R §§ 122.44(d) and 122.4(d) and (i) in
that the limit is not stringent enough to meet water quality standards, including State narrative
criteria for water quality or applicable water quality standards of all affected states, or to ensure
that the discharge will not cause or contnbute to a violation of water quality standards for an

impaired water body.

Based on available information, EPA considers an effluent limit for TP of 0.1 mg/l to bg
appropriate for ensuring compliance with applicable water quality standards. However, EPA will
withdraw its objection to the permit if the following conditions are satisfied:

1. The term of the pemﬁt will be for S years. An effluent limit of 1 mg/! total .
phosphorous (TP) will apply until June 15, 2012. Thereafter, the effluent limit will
be set at 0.1 mg/l, unless subsequently reopened and modified based on new data;

and,-

: Internet Address (URL} ¢ http:/www.epa.gov
Recycled/Racyclable « Printed with Vegetable Ol Based inks on Recycled Paper (Minimum 25% Postconsumer)



2. The permit will include appropriate upstream and downstream monitoring
requirements for both TP and for Dissolved Oxygen (DO). ‘

In reaching our decision to withdraw this objection if the above conditions are met, we
gave consjderation to multiple factors. First, we believe there is a strong argument that the
discharge from this facility was contemplated, although perhaps not in its current form, in the
Statement of Joint Principles and Actions signed by Arkansas and Oklahoma in 2003, in which
the States of Arkansas and Oklahoma agreed to include a 1.0 mg/l limit for phosphorous in the
permits of specified facilities until the year 2012 as an initial step to protect water quality in the
Illinois River Basin. We understand that the proposed 3.6 MGD facility treats discharges from
Hifill and Tontitown, which were previously described in the former Osage Basin permit proposal
(0.5MGD); and, the additional 3.1 MGD constitutes additional treatment capacity for the City of
Bentonville, addressed in the Statement of Joint Principles and Actions as “the New Bentonville
Plant (date unknown)”. As noted in the Statement of Joint Principles and Actions, as of 2012 all
dischargers to the Illinois River watershed, including NACA, will be required to meet all
applicable water quality standards, including narrative standards and the standards of adjacent

downstream states.

In addition, of particular relevance is the ongoing water quality study of Osage Creek.
This study will provide additional information to establish an in-stream TP target in order to
develop a Total Maximum Daily Load (TMDL) for Osage Creek, which EPA considers 1mpa1rcd
If at the conclusion of the study, and in consideration of all other available information, EPA .
- determines, after discussion with ADEQ, that its assessment of impairment continues to be
appropriate, or the tesults are ambiguous, EPA will continue to rely on its determination that
~ Osage Creek is impaired. Alternatively, if all available information indicates Osage Creek is not
impaired for TP, then no TMDL for Osage Creek in Arkansas will be needed; however, the study
results will still need to be used to establish targets for watershed based planning, including
meeting Oklahoma’s water quality standards for its scenic rivers. Watershed-based planning for
 this fast growing area of the State is critical in order to accommodate growth and protect and/or
restore water quality throughout the Illinois River and adjacent watersheds, Wthh are already

classified by the State as nutrient surplus areas.

In consideration of the foregoing, EPA will withdraw its objection to issuance of this
permit while the Osage Creek water quality study is ongoing, under the stipulations described.
earlier. However, we note that our decision is conditioned upon the completion of this study by-
the December 2009, deadline committed to by ADEQ. EPA strongly believes that the NACA

facility should be required to have TP limits no greater than 0.1 mg/l.

We base this determination on EPA’s recommended water quality criteria, as well as,
other technical guidance documents. In 2000, EPA published a document entitled Ambient
Water Quality Criteria Recommendations: Information Supporting the Development of State and
Tribal Nutrient Criteria, Rivers and Streams in Nutrient Ecoregzon XI. This national document
recommended a total phosphorus criterion for streams and rivers, in this aggregate ecoregion, of

2



0.1 mg/l. EPA national compendium of recommendations for criteria (1986 Gold Book”) states
the level of total phosphorus in streams should not exceed 0.1 mg/! to prevent plant nuisance
growth. This value coincides with ADEQ’s former guideline value for total phosphorus. Please
note that a number of facilities in a number of States across the country including Colorado,
Virginia, Oregon, New York, Massachusetts, New Hampshire, New Mexico have permit
requirements at this level. ' Therefore, we require a 0.1 mg/l effluent limit to become effective in

2012 in the event a different limit is not supported.

EPA believes that it is in ADEQ’s and NACA’s best interest to design the treatment
plant and future expansions taking into consideration: (1) the phosphorous stream impairment in
Osage Creek and in the Illinois River on the Oklahoma side of the State line; (2) the possibility
that a phosphorous TMDL could be issued for this watershed in the near future; (3) the
downstream state criterion for phosphorus; and, (4) the existence of treatment technologies that
can reduce phosphorous levels substantially below 1 mg/l. We also strongly encourage the State
to engage in a watershed planning effort to accommodate growth, as well as the possibility of

future TMDLs, in this nutrient surplus region.

- Our agencies share an interest in promoting the use of Regional wastewater treatment
facilities over smaller plants serving individual communities, and we understand the proposed
discharge represents a practical pathway towards improving water quality in the Illinois River
watershed, However, some of the reasons for reglonallzatlon include incorporation of better
treatment technologies for pollutants of concern, the economies of scale -achievable by larger
plants, and the better operation/maintenance of regional plants as compared to smaller plants.
Permits for dischargers to the Illinois River and its tributaries issued or re-issued after 2012 will
have to reflect the applicable downstream criteria and designated uses in the state of Oklahoma, in

- addition to Arkansas’ criteria and standards. The cumulative impact of the numerous plants in the
area will need to be considered and analyzed in ‘order for this to be demonstrated. We strongly
encourage the State to éngage in a waste load allocation process. Information from your in-
stream study will be essential in helping set targets that can be used in a waste load allocation.

Thank you for providing us additional information and a copy of the revised draft
permit and fact sheet for review. If you have any questions or concerns regarding our comments
please call me at (214) 665-7101 or have your staff contact Claudia Hosch at (214) 665-71‘70.‘

Sincerely yours,

Water Quality Protection Division

! See Advanced Wastewater Treatment to Achieve Low Concentration of Phosphorus, EPA 910-R-07-002 and
Municipal Nutrient Removal Technologies, EPA4 832-R-08-006 for additional mformatlon on nutrient removal and

Facilities that are achieving low P limits.
3



cc: Teresa Marks, Director, ADEQ
Steve Martin, Deputy Director, ADEQ
Marysia Jastrzebski, P.E., ADEQ
John Sampier, Executive Director, NACA _
1.D. Strong, Secretary of the Environment, State of Oklahoma
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The Honorable John Boozman
Member, United States

House of Representatives
213 West Monroe, Suite K
Lowell, AR 72745

- Dear Congressman Boozman:

Thank you for your letter of F ebruary 7, 2009, to our Water Quality Protection
division director Miguel Flores concerning Northwest Arkansas Conservation Authority

(NACA). : -

, In your letter, you requested information discussed in our January 22, 2009,
conference call, which my staff provided in a letter dated February 5, 2009. This
information included correspondence and resources providing the rationale for the
proposed 0.1 mg/l total phosphorus (TP) limit, a list of sample facilities across the
country that have been issued discharge permits requiring phosphorus limits of 0.1 mg/l,
as well as other documents and resources requested in the call. My staff has compiled the
information enclosed here to address additional concerns expressed in your letter of

February 7, 2009.
. Thank you for your support and interest in helping protect the environment. [
hope you find the information we have provided adequate. Should I be able to assist you -

further, please call me at (214) 665-2100, or your staff may contact LaWanda Thomas of
my staff at (214) 665-7466 or Cynthia Fanning at (214) 665-2142.

Sincerely yours, . ~—.
£ o/

awrence E. Starfield
cting Regional Administrator

Enclosure

cc: Teresa Marks
‘ Arkansas Dept. of Environmental Quality

- John Sampier
Northwest Arkansas Conservation Authority
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Additional Information for Rep. John Boozman on the Northwest Arkansas Conservation
Authority (NACA)

You expressed concern that NACA is being treated differently than other parties to the
Statement of Joint Principles and Actions signed by the States of Arkansas and Oklahoma

in 2003 (“the Agreement”).

NACA is being treated no differently than the other parties to the Agreement.
Throughout our discussions with the two States prior to the signing of the Agreement and
in our Summary of Decision approving Oklahoma’s 0.037 mg/l criterion for phosphorus,
- EPA emphasized the deadline for full implementation of the criterion is June 30, 2012.
As of that date, the Clean Water Act (CWA) mandates that all point source dischargers in
both Qklahoma and Arkansas comply with applicable water quality standards. This
‘mandate applies to NACA, as well as the other dischargers specifically covered by the
Agreement. Furthermore, it is consistent with our Jong-standing procedures for
permitting a new discharger proposing to discharge into impaired waterbodies.

[t is true that permits have been issued to several of the facilities covered by the
Agreement with the agreed upon phosphorus limit of 1 mg/! for the full five (5) year term
of the permit. However, this was possible only because the full five (5) year term of the
permit was within the 10-year compliance schedule period ending on June 30, 2012. Any
permits that will run beyond June 30, 2012, such as the one proposed for NACA, will be
required to include effluent limits that comply with all applicable water quality standards
as of that date. o

Although EPA is supportive of the Agreement signed by the two States as a
positive step toward achieving compliance with water quality standards in the shared
Oklahoma Scenic Rivers Watersheds, the Agreement does not supersede the ‘
requirements of the CWA. Under the CWA and 40 C.F.R. Part 122, National Pollutant
Discharge Elimination System (NPDES) permits must include limitations sufficient to
“[aJchieve water quality standards established under section 303 of the CWA, including
State narrative criteria for water quality.” 40 C.F.R. §122.44(d)(1). The Arkansas
Department of Environmental Quality (ADEQ) has not demonstrated that a limit of [
mg/l TP for NACA is sufficient to achieve water quality standards. ~

You also asked about the significance of NACA being a new facility.

40 C.F.R. § 122.4 specifically speaks to permits issued to new facilities, such as
NACA, which propose to discharge to impaired water bodies. Section 122.4(i) provides
that “[n]o permit may be issued ... [tJo a new source or a new discharger, if the discharge
from its construction or operation will cause or contribute to the violation of water quality
standards.” Section 122.4 provides an exception for discharges into water bodies for
which a Total Maximum Daily Load (TMDL) assessment has been performed, if the new
discharger can demonstrate that 1) there are sufficient remaining load allocations to allow
for the discharge, and 2) the existing dischargers into that segment are subject to
compliance schedules designed to bring the segment into compliance with applicable

i
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water quality standards. 40 C.F.R. § 122.4(1)(1) & (2). However, at this time, there is no
TMDL applicable to NACAs proposed discharge.

Because there is no TMDL, EPA interprets 122.4(1) to allow the issuance of
permits to facilities, such as NACA, that propose to discharge a pollutant of concern into
a water body listed as impaired only if the permit includes effluent limitations sufficient
to meet water quality standards end-of-pipe, or if the discharger demonstrates that other
pollutant source reductions will offset its discharge and result in a net decrease in
loadings. If either of these conditions is met, EPA feels comfortable arguing the
discharge will not cause or contribute to a violation of water quality standards. With
regard to NACA, which is required by the CWA to comply with Arkansas’ narrative
standard for phosphorus, as well'as Oklahoma’s 0.037 mg/l phosphorus criterion, EPA
has determined that, based on available information, an effluent [imit of 0.1 mg/| would
meet water quality standards at the end-of-pipe.

You asked for an explanation of the role of EPA vs. the State agencies in permit issuance
and reissuance.

Under Section 402 of the CWA, states may be authorized to implement the
NPDES permitting program for dischargers within their jurisdiction. In Region 6, the
States of Arkansas, Oklahoma, Louisiana and Texas have NPDES authorization. EPA
still implements the program in New Mexico (Region 6), Idaho, Massachusetts, New
Hamipshire and Washington, DC. Once a state receives NPDES authorization, the state
has exclusive authority to issue permits. In its oversight role, EPA reviews proposed
state permits to ensure compliance with the CWA. If EPA determines that a proposed
~ state permit does not comply with the requirements of the CWA, EPA may object to the
permit. The process for EPA’s objection to state permits is explained in detail in our
previous correspondence with your office. However, generally, if the state does not
resubmit a permit modified to comply with EPA’s objection, exclusive authority to issue

the permit transfers to EPA.

This division of authority between the federal and state governments applies to
reissuance of permits as well. NPDES-authorized states have exclusive authority to
reissue permits to facilities whose previous permits have expired, and EPA reviews these
permits to ensure compliance with the CWA.

However, regardless of whether EPA or the authorized state issues or reissues the
permit, the CWA requires permit limits to be technology or water quality-based in
accordance with applicable regulations. The 1 mg/l phosphorus limit agreed to by the
States of Arkansas and Oklahoma in the Statement of Joint Principles and Actions is
neither a water quality nor a technology-based limit. It is a [imit negotiated by the two
States as an initial step toward achieving water quality goals, which was allowable only
because of the 10 year compliance schedule included in Oklahoma’s water quality
standard for phosphorus. That compliance schedule expires on June 30, 2012, and as of
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that date, all dischargers, even those specifically covered by the Agreement, are required
to comply with applicable water quality standards.

You asked what negative consequences would ensue if EPA waited until the Osage Creek
Water Quality Study is completed before determining the appropriate water quality limit
post-201 2.

The CWA and 40 C.F.R. Part 122 clearly provide that no penmnit may be issued
when the conditions of the permit do not provide for compliance with the requirements of
the CWA or regulations promulgated under the CWA, do not ensure compliance with the
applicable water quality requirements of all affected states, or, with regard to permits for
new discharges, if the proposed discharge will cause or contribute to the violation of
water quality standards. 40 C.F.R. § 122.4(a)(d) and (i). EPA believes there is sufficient
data to demonstrate that a phosphorus limit of 0.1 mg/1 is required for NACA in order for
the facility’s discharge to meet applicable water quality standards, and that the CWA
requires the facility to meet those standards upon the June 30, 2012, expiration of the 10-
year compliance schedule. Thus, the CWA requires imposition of the 0.1 mg/l as of
June 30, 2012. However, as stated previously, EPA is certainly willing to revisit the
permit limit if data obtained in the study indicate a different limit is appropriate. As
mentioned in response to your first question, we reiterate that EPA’s action with respect
to the NACA facility is consistent with our long-standing procedures for permitting a
new discharger proposing to discharge into impaired waterbodies.

You asked to what degree, in numeric terms, the imposition of the 0.1mg/! effluent limit
on the NACA facility would improve water quality in the watershed.

Imposing a total phosphorus limit of 0.1 mg/l would result in authorized loadings
of 3.0 Ibs per day of phosphorus to the receiving stream. At a 1.0 mg/l phosphorus limit,
the proposed facility would be authorized to discharge over 30 lbs/day of phosphorus.
This is a ten fold increase in the daily loadings of total phosphorus to Osage Creek, a
stream already impaired for phosphorus, which would add nearly five tons of phosphorus.
annually to Osage Creek.
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CERTIFIED MATL: RETURN RECEIPT REQUESTED (7007 1490 0000 3068 8306)

Mr. Steven L. Drown

Chief, Water Division

Arkansas Department of Environmental Quality
5301 Northshore Drive ,
North Little Rock, AR 72118-5317

Re: Withdrawal of Specific Objection to NPDES Permit No. AR0050024
Northwest Arkansas Conservation Authority

Dear Mr. Drown:

Thank you for your April 13, 2009, letter addressing the issues raised in our
January 16, 2009, specific objection to issuance of draft NPDES Permit No.

- AR0050024 to the Northwest Arkansas Conservation Authority (NACA). Based on
our review of the revised draft permit and fact sheet you provided with your letter, we
find that the revised draft permit addresses our concerns set forth in our January 16,
2009 letter. Accordingly, EPA Region 6 withdraws its specific objection to the

. issuance of the above referenced draft NPDES permit.

As the basis for withdrawing its specific objection to issuance of the revised
NPDES permit, EPA finds that the permit includes appropriate requirements for
" upstream and downstream monitoring of total phosphorus and an enforceable effluent
limitation of 0.1 mg/l for total phosphorus, effective July 1, 2012. EPA respectfully
acknowledges the Arkansas Department of Environmental Quality’s disagreement

. with the legal and technical basis for the 0.1 mg/l effluent limitation for total
phosphorus, as expressed in the fact sheet accompanying the revised draft permit.

- However, because EPA has independently determined that NACA’s compliance with
this effluent limit is necessary to protect applicable water quality standards in both
Arkansas and Oklahoma, and because the permit contains such effluent limit, EPA is

" withdrawing its specific objection.
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- We apprecmte the cooperatlve spmt w1th Wthh Arkansas has worked to resolve the -
issues underlymg our earlier abjection to issuance of the previous draft permit. Should you
. have any remaining questions regarding this matter, please contact me at (214) 665-7101.

* Alternatively, your staff may contact Claudla Hosch at (214) 665-71 70 or via email to .

hgsch claudta@egg, £ov.,

Sincerely yours,

Miguel I. Flores
Director -
Water Quality Protection Division

.ce: ‘Tefesa Marks, Dlrector ADEQ
. Ryan Benefield, Deputy Director, ADEQ
Mo Shafii, Assistant Chief; Water Division, ADEQ
John Sampier, Executive Director, NACA
JD. Slmng, Secretary of the Envnonment, State of Oklahoma.
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August 9™, 2010

The Honorable Lisa P. Jackson, Administrator
U.S. Environmental Protection Agency

Ariel Rios Building

1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Dear Administrator Jackson:

We write to express our concern regarding the Environmental Protection Agency’s (EPA) re-
review of the herbicide atrazine, and we seek your assurance that the process you follow and the
decisions you may make will be transparent and based on the best available science.

The Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) establishes a regular review
process for pesticide registrations. This process is grounded in transparency and well-conducted
scientific research; registration approvals require rigorous scientific studies conducted using
EPA-specified protocols with underlying data made available to EPA scientists for review. The
principles codified in FIFRA are consistent with President Obama’s call to eliminate politics
from decisions that should be based on science.

In October 2009, EPA began an unscheduled re-review of atrazine that appears to be inconsistent
with EPA’s normal FIFRA process. The re-review includes four Scientific Advisory Panels
involving atrazine that span a wide range of topics, all within a twelve-month period, with two
additional Scientific Advisory Panels scheduled for 2011. The number, breadth, and compressed
time frame for these proceedings appear outside the norm and could call into question the
process. These concerns are underscored by reports that some of the studies cited by EPA in its
re-review were questioned by the February Scientific Advisory Panel and by EPA itself. Lastly,
we are troubled by reports that scientific data to be reviewed by the Scientific Advisory Panels is
apparently not being made available to either the panelists or interested parties with adequate
time for review before the panels convene.

It is our understanding that a Scientific Advisory Panel will meet again in mid-September. With
that meeting rapidly approaching, we look forward to hearing back from you regarding what
actions will be taken to ensure that an open and transparent process, based on the best available
science, is followed in the remaining three Scientific Advisory Panels and any resulting
decisions.



Sincerely,
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The Honorable Mark Pryor AND FOLLUTION PREVENTION

United States Senate
Washington, D.C. 20510

Dear Senator Pryor:

Thank you for your letter of August 9, 2010, to Environmental Protection Agency (EPA)
Administrator Lisa Jackson regarding the Agency's evaluation of the pesticide atrazine. | am
responding on the Administrator's behalf because my office is responsible for regulating
pesticides in the United States.

EPA reviews all pesticides marketed and used in the United States to ensure that they
meet current scientific and regulatory standards. Consistent with U.S. pesticide laws, before
allowing new or continued use, EPA must determine that a pesticide will not cause unreasonable
risks to human health or the environment when used as directed on product labeling. Food use
pesticides must meet a standard of "a reasonable certainty of no harm" to consumers.

Atrazine is one of the most widely used pesticides in the United States and is the subject
of significant inquiry and regulatory interest. In fall 2009, EPA initiated a scientific assessment
to examine new research completed since atrazine was reregistered in 2003. Given the new body
of scientific information as well as the documented presence of atrazine in both drinking water
sources and other bodies of water, the Agency determined it appropriate to consider the new
research and to ensure that our regulatory decisions about atrazine protect public health.

Atrazine's reevaluation process has always been dynamic, not static. Over the last seven
ycars since the atrazine reregistration decision was completed, the Agency has convencd a
number of Federal Insecticide, Fungicide, and Rodenticide Act Scientific Advisory Panels
(SAPs) to review new atrazine research and methods to assess its risks. Moreover, the Agency
has received an extensive amount of drinking water and ambient surface water monitoring data
from the registrant, as a condition of reregistration. EPA continuously reviews these data and
has added into the program over 25 new community water systems that warranted closer scrutiny
and rcmoved others consistent with the reregistration requirements. In addition, the 1994
Atrazine Special Review covering cancer issues and drinking water remains open, highlighting
the Agency's historical and ongoing focus on atrazine and its potential health effects from
drinking water exposures.

EPA is following an open and transparent process to ensure the scientific soundness and
integrity in the assessment of science issues associated with atrazine. EPA has three SAP
meetings scheduled for 2010; however, the Agency's commitment to convene two of these
panels pre-dated our atrazine reevaluation announcement of October 2009. The completed SAP
meeting in February 2010 focused on gencric issues concerning approaches for reviewing
epidemiology studies and their use within risk assessments. Atrazine was used as a case study at
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the February 2010 meeting. The additional, new SAP review held on April 26-29, 2010 was an
evaluation of new experimental toxicology studies addressing non-cancer effects of atrazine
available since the last human health risk assessment, as well as an evaluation of the drinking
water monitoring data measuring atrazine levels in community water systems. As early as the
2003 Atrazine Reregistration Eligibility Decision, the Agency envisioned that it would need to
revisit, at some point in the future, the scientific studies concerning potential cancer effects of
atrazine and the SAP confirmed the advisability of doing so.

The September 14-17, 2010 SAP meeting was intended to fulfill this obligation, as well
as address non-cancer effects of atrazine. The Agency had hoped that new results from the
epidemiological Agricultural Health Study, evaluating the potential association between atrazine
and cancer risk, would be available for consideration at the September SAP meeting; however,
the results are not yet available. When these updated results become available from the National
Cancer Institute, anticipated in 2011, EPA will schedule an additional SAP meeting to present
the findings from this and other cancer epidemiology studies, as well as laboratory animal
studies on atrazinc.

With respect to the time available for the Panel or interested parties to review the
information, the Agency has provided review materials approximately one month in advance of
the meeting, which is typical for SAP meetings. In addition, to ensure transparency and provide
the public with additional review time, the Agency has taken the extra step for the February
2010, April 2010, and September 2010 meetings on atrazine to release a list of scientific studies
being included in the Agency's evaluation approximately two months in advance of the meetings.

EPA's SAP meetings are open to the public and we encourage all interested parties to
participate in these meetings. The Agency's 2010 SAP Meetings Web page,
http://www.epa.gov/scipoly/sap/meetings/2010/index.html, provides detailed information about
each meeting and how to participate, as well as meeting minutes and transcripts when they
become available.

Again, thank you for your letter. If you have further questions, please contact me or your
staff may call Mr. Sven-Erik Kaiser in EPA's Office of Congressional and Intergovernmental
Relations at (202) 566-2753.

Sincerely,

&

Stephen A. Owens
Assistant Administrator
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April 29,2010

The Honorable Lisa Jackson
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Dear Administrator Jackson:

We are writing to express our concern about the pending proposed Maximum Achievable Control
Technology rule for industrial, commercial and institutional boilers and process heaters (Boiler MACT).
While the rule originally was scheduled to be proposed on April 15, we understand that the deadline has been
extended to April 29 to allow for further deliberation on the rule. We appreciate your taking the care to ensure
that the rule is carefully designed to protect public health and the environment in a cost-effective manner.

As our nation struggles to recover from the current recession, we are concerned that the potential
impact of pending Clean Air Act regulations could be unsustainable for U.S. manufacturing and the high-
paying jobs it provides. As the national unemployment rate hovers around 10 percent, hundreds of thousands
of manufacturing workers have lost their jobs in the past year alone. The flow of capital for new investment
and hiring is still seriously restricted and could make or break the viability of continued operations. Both
small and large businesses are vulnerable to costly regulatory burdens, as well as municipalities, universities,
federal facilities, and commercial entities. While we support efforts to address health threats from air
emissions, we also believe that regulations can be crafted in a balanced way that sustains both the environment
and jobs.

We understand that the Boiler MACT rule could impose tens of billions of dollars in capital costs at
thousands of facilities across the country. Thus, we appreciate your willingness, as expressed in your
responses to other recent congressional letters, to consider flexible approaches that appropriately address the
diversity of boilers, operations, sectors, and fuels that could prevent job losses and billions of dollars in
unnecessary regulatory costs. We recommend that EPA allow facilities to demonstrate that emissions of
certain pollutants do not pose a public health threat and set appropriate emission thresholds that reflect the lack
of a health concern. In addition, we suggest that EPA propose a reasonable method to set MACT limits based
on what real world best performing units can achieve. EPA should not ignore any biases in its emissions
database, the practical capabilities of controls or the variability in operations, fuels and testing performance
across the many regulated sectors.

We appreciate the opportunity to provide EPA these comments.. Thank you for your consideration of
these views. ‘
Sincerely,

/g/«mﬁ 2 @Jx—-—— . Maaie < Yovern—

Senator Blanche L. Lincoln Senator Mark Pryor
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The Honorable Mark Pryor
United States Senate
Washington, D.C. 20510

Dear Senator Pryor:

Thank you for your letter of April 29, 2010, co-signed by one of your colleagues, to the
U.S. Environmental Protection Agency (EPA) concerning the potential economic impact of
upcoming new standards for industrial, commercial, and institutional boilers and process heaters.
You expressed concern that these new standards could impose significant capital costs at
facilities across the country, potentially causing hardship to local economies, as well as job
losses. As you may know, the Administrator signed the proposed standards for hazardous air
pollutants (HAP) from industrial boilers and process heaters on April 29, 2010.

The Ciean Air Act (CAA) requires EPA to promulgate regulations for the control of HAP
emissions from each source category listed under section 112(c). The statute requires the
regulations to reflect the maximum degree of reductions in emissions of HAP that is achievable,
taking into consideration the cost of achieving emissions reductions, any non-air quality health
and environmental impacts, and energy requirements. This level of control is commonly referred
to as maximum achievable control technology (MACT). For new sources, MACT-based
standards cannot be less stringent than the emission control achieved in practice by the best-
controlled similar source. The MACT-based standards for existing sources can be less stringent
than standards for new sources, but they cannot be less stringent than the average emission
control achieved by the best-performing 12 percent of existing sources.

In your letter, you encouraged us to allow facilities to demonstrate that emissions of
certain pollutants do not pose a public health threat and set appropriate emission thresholds.
Section 112(d)(4) of the CAA does allow the Administrator the discretion to set a health-based
standard for a limited set of HAP: “pollutants for which a health threshold has been
established,” but the use of section 112(d)(4) authority is wholly discretionary. Thus, while we
have discretion to set a health-based standard under section 112(d)(4) where we believe a
pollutant has an established health threshold, that discretion must be exercised reasonably.
Although we have not proposed this approach, we are requesting comment on health—based
compliance alternatives (HBCA) for hydrogen chloride (HCI) and other acid gases. We will
consider these comments in making a final determination as to whether to adopt HBCA for HCI
and other acid gases in the final regulations, which are scheduled for Administrator signature on
or before December 16, 2010.
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You also requested that EPA provide flexible approaches in the Boiler MACT rule,
appropriately addressing the diversity of units, operations, sectors, and fuels, and setting limits
based on what real-world, best-performing units can achieve. Section 112 of the CAA allows
EPA to divide the source category into subcategories. For this MACT rulemaking, we have
proposed emission standards for eleven subcategories based on the diversity of units, operational
characteristics, and fuels. In developing the proposed limits, we have considered the variability
in emissions due to operation, fuel, and testing. During the proposal process, we discussed the
merits of each approach with all parties who have taken an active interest in this rulemaking. We
held meetings with stakeholders from numerous individual companies, environmental groups,
trade groups, State and local officials, and other interested parties.

Again, thank you for your letter. If you have further questions, please contact me or your
staff may contact Josh Lewis in EPA’s Office of Congressional and Intergovernmental Relations
at (202) 564-2095.

Sperecrely,

Assistant Administrator
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RULES AND ADMINISTRATION

SELECT COMMITTEE ON ETHICS

August 5, 2010

Lisa P. Jackson

U.S. Environmental Protection Agency
Administrator

1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Dear Ms. Jackson:

We write to express our concern regarding the EPA’s proposed revisions to the National
Ambient Air Quality Standard (NAAQS) for ozone.

As you know, on May 28, 2008, EPA lowered the primary standard for an allowable eight-hour
ground level ozone measurement from 84 parts per billion (ppb) to 75 ppb. On January 6, 2010,
EPA further proposed to revise the primary standard for ozone to between 60 and 70 ppb. A
final rule is expected by August 31, 2010. EPA cites no new health studies as a reason for
lowering the primary standard, but believes the prior administration did not go far enough in
2008 when the standard was lowered to 75 ppb.

Arkansas supports an ozone standard that protects human health and public welfare, and we are
proud of our progress in improving air quality. Only one county in Arkansas, Crittenden County,
has recently been in non-attainment and is now meeting the current standard. Clearly, Arkansas
is working to meet the national ozone standards.

Along with a more stringent standard, EPA is proposing an accelerated schedule for designating
areas for the primary ozone standard. Under the proposed rule, States would be required to make
recommendations for areas to be designated as non-attainment by January 2011. A non-
attainment designation can hinder economic development in an already struggling economy.
According to a study by NERA Economic Consulting and Sierra Research, a 60 ppb standard in
2020 could result in the loss of 19,000 Arkansas jobs, reduce disposable income by $800 million
per year, and decrease State tax revenues by $100 million per year.

We trust that EPA will recommend an ozone standard based on sound scientific evidence that
provides the requisite human health and public welfare protection. In making this decision, we



request that EPA consider that Arkansas, and other states, are continuing to make progress on the
execution of their State Implementation Plans and that States be given an opportunity to
demonstrate a reduction in ozone concentrations to safe levels before federal sanctions such as
non-attainment classification are imposed.

Thank you for your consideration, and we look forward to your prompt response. [f you have
questions, please contact Julie Barkemeyer (Senator Lincoln) at 202-224-7499 or Stephen
Lehrman (Senator Pryor) at 202-228-3063.

Senator Blanche Lincoln Senator Mark Pryor




'o“\(ED ST4).6:9.

5 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
M 8 WASHINGTON, D.C. 20460
>
9

zw.xou AN, 3

&

) &
4L proT®

SEP -9 2010

OFFICE OF
AIR AND RADIATION

The Honorable Mark Pryor
United States Senate
Washington, D.C. 20510

Dear Senator Pryor:

Thank you for your letter of August 5, 2010, co-signed by Senator Blanche Lincoln,
regarding the reconsideration of the National Ambient Air Quality Standards (NAAQS) for
ground-level ozone proposed by the U.S. Environmental Protection Agency (EPA) on January
19,2010. As you acknowledge in your letter, EPA is committed to establishing ozone standards
that are based on sound scientific evidence and that provide requisite public health and welfare
protection.

You raised a number of issues related to implementation of a revised ozone NAAQS. It
is important to remember that under the Clean Air Act, decisions regarding the NAAQS must be
based solely on an evaluation of the health and environmental effects evidence. EPA is
prohibited from considering costs or ease of implementation in setting or revising the NAAQS.
EPA and states do consider costs in implementing these health-based standards. Note that cost
estimates generated as part of EPA’s Regulatory Impact Analysis (RIA) for the proposed ozone
NAAQS are intended only for illustrative purposes and may not reflect the actual control
strategies that would be adopted by state and local areas to meet any revised standards.

There are many factors that will affect how a revised standard is implemented, not the
least of which is the final decision on the level of the standard. Whenever EPA establishes a new
or revised NAAQS, the CAA requires the Agency to designate all areas in the nation as either
meeting or not meeting the NAAQS. The CAA specifies that EPA must complete the
designations process within 2 years unless EPA has insufficient information, in which case EPA
may take up to one additional year. As part of the NAAQS reconsideration proposal, EPA took
comment on whether to designate areas for any new 2010 ozone NAAQS approximately 1 year
after a revised standard is issued. We are currently reviewing the public comments we received
and determining what would be an appropriate designations schedule. I can tell you that states
will not be required to make recommendations for areas to be designated as nonattainment by
January 2011. We are also developing a proposed rule that would describe in detail our proposal
regarding the SIP requirements, including timing and content of required submittals. We plan to
propose this rule at the same time we finalize the standards. In addition, we will be working with
states to minimize the SIP processing burden to the extent consistent with the CAA
requirements.
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Again, thank you for your letter. If you have further questions, please contact me or your
staff may call Josh Lewis, in EPA’s Office of Congressional and Intergovernmental Relations, at
(202) 564-2095.

Sincerely,

ina McCarthy
Assistant Administrator



Linited States Senate 0-003-0307

WASHINGTON, DC 20510

December 13, 2010

The Honorable Lisa Jackson, ‘The Honorable Jacob Lew, Director
Administrator Oftice of Management and Budget
U.S. Environmental Protection Agency Eiscnhower Executive Office Building,
Ariel Rios Building, Mail Code: 1101A Room 208

1200 Pennsylvania Avenue, NW 1650 Pennsylvania Avenue, NW
Washington, DC 20460 Washington, DC 20503

Dear Administrator Jackson and Director Lew:

We write to express our concern regarding the potential impacts of pending Clcan Air
Act {CAA) regulations that the U.S. Environmental Protection Agency (EPA) is
redeveloping for brick and structural clay processes, known as the Maximum Achievable
Control Technology (Brick MACT) rule. Given our country's fragile economic recovery,
this issue is critical for the continued viability of brick manufacturers and distributors in
our statcs and the hundreds of thousands of jobs thcy generate nationwide. While we
tully support the EPA’s efforts to address risks from emissions, we request that the LPA
work to produce a fair and achievable Brick MACT that reflects Congress's intent both to
protect public health and the environment and to preserve jobs in communitics
throughout the country.

As you know, the brick industry spent approximately $100 million between 2003 and
2006 to achicve full compliance with the original Brick MACT standard, which the D.C.
Circuit Court vacated more than a year later. While the EPA now works to balance
environmental and cconomic interests in a revised Brick MACT standard, we are
concerned that the final rule may impose unworkable restrictions on an industry alrcady
confronting significant economic challenges. In particular, many plants may be forced to
removce pollution controls that were installed in good faith to comply with the original
Brick MAC'T and install more stringent technologies that are incompatible with existing
controls. The potential results of an unfeasible Brick MACT standard may be higher costs
and lost jobs, as some brick companies may be forced to close plants because they cannot
afford or even borrow the money needed for required capital investment to replace
existing controls or add newly mandated controls.

The CAA provides the EPA with broad discretion to produce a range of technologically
and economically feasible pollution control options that protect public health and the
environment. With this in mind, we ask that the EPA make appropriate use of this
discretion by considering llexible approaches authorized by the CAA to craft a proposed
Brick MACT rule. These approaches may include:

=  Non-major sources, Section 112 (a)(1)-(2) of the CAA defines two types of
emission sources: “major” and “area.” As the EPA calculates the MACT floor



for a category of “major” sources, we urge EPA to consider excluding brick kilns
that are non-major sources, as required by CAA § 112 (d)(3)(A). These non-major
sources include facilities that are no longer “major” because of air pollution
control equipment installed in good faith to meet the original Brick MACT
requirements.

* Real-world best performing units. The EPA should consider exercising its
discretion under CAA § 112(d)(1)-(3) to subcategorize within a source category
and ensure that the MACT floor for existing sources is based on an evaluation of
cmission limits that actually can be achieved by real-world best performing units
in a given source category. The EPA should set realistic emission standards rather
than develop unrealistic MACT floors for individual pollutants that no single
source can achieve.

* Health threshold standard. CAA § 112(d)(4) also provides the EPA the
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